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This module (part of a series of 24 modules) is on 
the relevance of Public Law 94-142 to education, the history and 
intent of the law, and the law's specific provisions. The genesis 
these materials is in the 10 '^clusters of capabilities'," outlined 
the paper, "A Common Body of Practice for Teachers: The Challenge 
Public Law 94-142 to Teacher Education." These clusters form the 
proposed core of professional knowledge needed by teachers in the 
future. The module is to be used by teacher educators to reexamine 
and enhance their current practice in preparing classroom teachers to 
work competently and comfortably with children who have a wide range 
of individual needs. The module includes objectives, scales for 
assessing the degree to which the identified knowledge ano practices 
are prevalent in an existing teacher education program, and 
self-assessment test items. Topics discussed in this module include 
relevance of educational legislation, requirements of educational 
legislation, and free appropriate public education. A bibliography 
and four articles are included on expanding the rationale and 
knowledge base pertaining to Public Law 94-142. (JD) 
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Extending the Challenge: 
Working Toward a Conunon Body of Practice for Teachers 



Concerned educators have always wrestled with issues of excellence and 
professional development. It is argued, in the paper "A Comnon Body of 
Practice for Teachers: The Challenge of Public Law 94-142 to Teacher Educa- 
tion,"* that the Education for All Handicapped Children Act of 1975 provides 
the necessary impetus for a concerted reexamination of teacher education. 
Further, it is argued that this reexamination should enhance the process of 
establishing a body of knowledge common to the jnembers of the teaching pro- 
fession. The paper continues, then, by outlining clusters of capabilities 
that may be included in the common bocty of knowledge. These clusters of 
capabilities provide the basis for the following materials. 

The materials are oriented toward assessment and development. First, 
the various components, rating scales, self-assessments, sets of objectives, 
and respective rationale and knowledge bases are designed to enable teacher 
educators to assess current practice relative to the knowledge, skills, and 
commitments outlined in the aforementioned paper. The assessment is conducted 
not necessarily to determine the worthiness of a program or practice, out 
rather to reexamine current practice in order to articulate essential comnon 
elements of teacher education. In effect then, the "challenge" paper and 
the ensuing materials incite further discussion regarding a common bocty of 
practice for teachers. 

Second and closely aligned to assessment is the development perspective 
offered by these materials. {.:>the assessment process allows the user to view 

* 

Published by the American Association of Colleqes for Teacher Education, 
Washington, DC, 1980 ($5.50). 
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current practice on a developmental continuum. Therefore, desired or more 
appropriate practice is readily identifiable. On another, perhaps more 
important dimension, the "challenge" paper and these materials focus discus- 
sion on preservice teacher education. In making decisions regarding a com- 
mon bo<ty of practice it is essential that specific knowledge, skill and com- 
mitment be acquired at the preservice level. It is essential that other 
additional specific knowledge, skill, and commitment be acquired as a teacher 
is inducted into the profession and matures with years of experience. Differ- 
entiating among these levels of prfjfessional development is paramount. These 
materials can be used in forums in which focused discussion will explicate 
better the necessary elements of preservice teacher education. This explica- 
tion will then allow more productive discourse on the necessary capabilities 
of beginning teachers and the necessary capabilities of experienced teachers. 

In brief, this work is an effort to capitalize on the creative ferment 
of the teaching profession in striving toward excellence and professional 
development. The work is to be viewed as evolutionary and formative. Con- 
tribu'ions from our colleagues are heartily welcomed. 
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This paper presents one module in a series of resource materials which 
are designed for use by teacher educators . The genesis of these 
materials is in the ten "clusters of capabilities," outlined in the 
paper, "A Common Body of Practice for Teachers: The Challenge of Public 
Law 94-142 to Teacher Education," which form the proposed cors of pro- 
fessional knowledge needed by professional teachers who will practice in 
the world of tomorrow. The resource materials are to be used by teacher 
educators to reexamine and enhance; their current practice in preparing 
classroom teachers to work competently and comfortably with children who 
have a wide range of individual needs. Each module provides further 
elaboration of a specified "cluster of capabilities" - in this case, 
the social principles and values guiding the education of handicapped 
children and youth. 
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SOCIAL PRINCIPLES AND VALUES IN THE EDUCATION 
OF HANDICAPPED CHILDREN 

This module has a single purpose— to instruct about special education 
policy and the relevance of that policy to educators. It is worthwhile to 
say a few words about the module, its themes, its relevance to an earlier 
module, and its organization. 

This module has several themes. First, it tries to make special 
education law, as reflected principally in P.L. 94-142, Education for All 
Handicapped Children Act (1975), clear. Thus, it discusses the federal law 
by focusing on the reasons for the law in light of a history of federal 
concern about handicapped people. It then describes the law and some of 
the court decisions that led to the law. 

A second theme is the relevance of special education law to all of 
public education and higher education. To demonstrate the relevance, 
the module explains why higher educators and future teachers need to know 

atrou t~ttre "Tair: It also argues that many of the requirements~of special 

education law are likely to be useful to nonhandi capped children. 

A final theme is the basis of special education law. The basis is 
fundamentally value- laden and reflects bottom- line constitutional and 
ethical beliefs. The costs of establishing a legal framework for these 
beliefs is treated briefly. 

An earlier module (Turnbull, Leonard, &Turnbull, 1980) discussed 
special education and federal law. Like that one, this module covers the 
major provisions of P.L. 94-142. Unlike it, however, this module does 
not discuss the judicial decisions, lays greater emphasis on the require- 
ments of P.L. 94-H2 and less on the non-educational ly related aspects 

iv 



of Section 504 of the Rehabilitation Act, and discusses in detail the con 
ceptual framework of special education law and its principled and value- 
based foundations. The 'earlier module serves as a useful precursor to 
this one. 

This module begins with a brief description about special education 
law's relevance to education. It then introduces the concept of free 
appropriate public education— the federal history, the discrimination 
that federal law seeks to overcome, and the provisions of federal law. 
It also discusses the- concepts and principles that undergird the law and 
it concludes by revisiting the issue of its relevance to education. 
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tONTENTS 

Within this module are the following components: 

Set of Objectives . The objectives focus on the teacher educator 
rather than on a student (pireservice teacher). The objectives 
identify what can be expected as a result of working through 
the materials. The objectives which apply to teachers are 
also identified. They are statements about skills, knowledge 
and attitudes which should be part of the "common body of 
practice" of all teachers. 

Rating Scales . Scales are included by which a teacher educator 
could, in a cursory way, assess the degree to which the 
knowledge and practices identified in this module are prevalent 
in the existing teacher-training program. The rating scales 
also provide a catalyst for further thinking in each area. 

Self -Assessment . Specific test items were developed to determine 

— aHfs^-5VH^ork4nt--kn©w4edge-M-4he-inaj^i^^ 

in each subtopic. The self -assessment may be used as a pre- 
assessment to determine whether one would find it worthwhile to 
go through the module, or as a self-check after the materials 
have been worked through. The self-assessment items also can 
serve as examples of mastery test questions for students. 

Rationale and Knowledge Base . The brief statement sumnarizes the 
knowledge base and empirical support for the selected topics 
on curriculum assessment and modification. The more salient 
concepts and strategies are reviewed. A few activities and 



vi 



9 



Page 

questions have been integrated with the rationale and 

knowledge base. Particular topics discussed in this section 

include 9 

Relevance of Laws Related to the Education of 

Handicapped Children 10 

Introduction to Free Appropriate Public Education "11 

Legislative preludes 11 

School practices 12 

Exclusion 13 

Classification 14 

Reasons for school practices 14 

Federal response 15 

Requirements of Laws Relating to the Education of Handicapped Chil- 
dren. 

Mho is a handicapped child? 16 

Differences between P.L. 94-142 and Section 504 17 

The" si X" principles ~ — 

Zero reject 19 

Nondiscriminatory evaluation 19 

Appropriate education 20 

Least restrictive environment 21 

Procedural due process 22 

Parent participation 22 

Concepts and Principles 24 

Basic concepts 24 

Equal protection 24 

Due process 26 



vii 



10 



ERIC 



Legislative concepts: "Equality" operational ized 

Principles and Values Relating to Educating Handicapped 
children. 

I * 

The price of principles ' : 

I 

Additioneul instructional activities 
Conclusion ' , 

Bibliography . A partial bibliography of important bftoks, articles 

and knowledge base references is included. 
Appendix A. Key to Self-Assessment 

0 

Articles . Four brief articles (reproduced with permission) accom- 
pany the aforementioned components. The articles support the 
rationale and knowledge base. 
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Objecti ve^ for /Tedchef Educators 
'and for ; 

Incorporation Into Teacher Education Curriculum 



Objectives for the Module ^ / ^ 

«5 ' ,1 

Upon completion of this module, the reader should be able: 

1. To explain the relevance of special education related law to all , 
teachers and teacher educators* ' > ^ 

2. To explain the federal government's history of concern for hand!- ' 
capped citizens. 

3. To identify the ways 'in which schools have historicalTy discriminated 
against handicapped children and youth. - ' " ' 

4. To define, under federal law, who is a handicapped child. 

5. To explain major differences arid similarities between Siec. 504 of 
the Rehabilitation Act of 1973 and P. L. 94-142 (the Education of All 
Handicapped Children Act of 1975). « — 

6. To explain the six major principles of law related to the education 
of handicapped children. . 



7. To identify the basic constitutional principles that support federal 
statutes providing for the education of handicapped children. 

8. To discuss legislative efforts to make equal educational opportunities 
available to handicapped children. 

9. To develop a typology of "equality," e.g.. equal treatment, different 
treatment, and unequal treatment— and relate it to the dictates of . 
laws related to the education of handicapped children. 
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Reasonable Objectives for Teacher Education 



Upon completion of a teacher education program, teachers should be 
able to: 



.1. Explain the major social principles and values that are represented 
in legislation and judicial decisions related to the education of 
handicapped children. 

2. Describe the history of educational discrimination against handi- 
capped students and the specific ways that legislation and judicial 
decisions related to the education of handicapped children have at- 
tempted to remediate this discrimination. 

3. Develop, explain and justify a personal set of beliefs regarding 
one's own role and responsibility rfigarding the education of chil- 
dren with special needs. 




Rating Scale for Teacher Preparation Program 



Students receive no background in the laws or judicial decisions 
related, to the education of handicapped" students. 

Students are introduced to the laws and judicial decisions related 
to the education of handicapped students, but are not led to ex- 
plore the basic social principles and values that these represent. 

Students have explored the interrelationship of the requirements 
of laws and judicial decisions related to educating handicapped 
students and the history of social and educational discrimination 
against persons with handicaps; they understand the social princi- 
ples and values that are represented in the current legal require- 
ments regarding handicapped children and youth. 

Students have a sound background in the historical, social and 
legal bases for current requirements of educating handicapped 
students; they understand the social principles and values under- 
lying the formal requirements of law and have also been assisted 
in developing a set of personal principles and values to guide 
their own actions as teachers. 

Students have a sound background in the historical, social and 
legal bases for current requirements of educating handicapped 
students; they understand the social principles and values under- 
lying the formal requirements, have had first-hand experiences 
teaching and interacting with special needs students, and have 
been guided in using this knowledge and experience to develop 
personal principles, values and conmitments to govern their own 
teaching. 
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SELF ASSESSMENT 



Can P.L. 94-142 bp' viewed as a possible forerunner for the structure 
of education foi^ other children? Why? 

Before P.L. 94-142-was enacted, public schools believed they were 
within their rights to limit enrollment to those students who they 
thought th6y were best equipped to educate or who would benefit most 
from theyr educational services. Handicapped children did not fall 
within these categories. What two techninues were most utilized to 
limit /the enrollment in the public school system? 

"Pure" exclusion results when (check all applicable) 
. a. a child is denied any education 

b. a child is provided with an education that does not take 

into account his/her handicapping conditions 

c. a child is denied access to a regular education program 

d. parents disagree with the placement options and enroll 

their child in a separate educational facility 

e. a handicapped child is placed in a regular classroom with 

no additional provisions made for his/her handicap. 

Functional exclusion occurs when 

a. a child is not provided with an education that will allow 

him/her to function as independently as possible in the 
environment 

b. a child is denied any access to a public school program 

c. a child is provided with an inappropriate educational program 

d. a child is denied access to an appropriate regular education 

program 

A child is denied the right to an equal educational opportunity as a 
result of misclassification because he/she is 

a. restricted from attending regular education classes. 

b. labeled in such a way that the label will limit his/her 

progress 

c. barred from schooling that will benefit him/her. 

d. discriminated against on the grounds of race. 

e. denied admission to special education programs. 

The practice of meritocracy within an educational system results in: 

a. all children having access to an appropriate education 

b. the direction of most of the educational resources to those 

who can advance the most 

c. the education of those who can benefit society the most 

d. all children having an access to a public education 

The two major federal laws safeguarding the educational rights of 
handicapped children and youth are . 
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8. The language of Sec. 504 provides that no recipient of 

funds shall discriminate against an otherwise qualified handicapped 
person 'ffoVeTy on the grounds of Hi s/her handicap. " -^^kk. 



9. The major similarity between Sec. 504 and P.L. 94-142 is in the 
provisions prohibiting 

a. the use of funds for handicapped children 

the education of handicapped and nonhandi capped children 

together 

c. the exclusion of and discrimination against handicapped 

children 

the discretionary use of funds for handicapped children 

10. The principle of Zero Reject assures handicapped children of 
a. appropriate assessment procedures 

- b* appropriate placement in public education 

c. inclusion in federally funded educational programs 

a* parental participation in placement decisions 

11. The principle of Zero Reject applies to 
a. public schools 

b. public and private schools 

c. any other public agency providing education to handicapped 

children 

12. Check which of the following apply to the principle of Nondiscrimina- 
tory Evaluation. 

a. take into account all areas related to the child's disability 

b. may be adninistered by only one person, and need not be ad- 
ministered by more than one person 
c. may be administered in the language common to the neighbor- 
hood or conwunity In which the child lives even if the child 
is atypical of his community 

must include aptitude and achievement test scores 

e. reevaluate the child when necessary 

f. be administered by a multidisciplinary team 

13. The principle of least restrictive environment guarantees 
a. placement in the regular classroom 

b. placement in an integrated school 

c. placement in a special school wvth contacts with the regular 

school 

d. the most normal setting practicable, given the nature and 

extent of the child's handicap and needs. 

14. Placement of an orthopedically handicapped child in a school for 
children with other types of handicaps because it is the most archi- 
tecturally accessible facility is a violation of the principle of 
a. zero reject 

b. individualized educational plan 

c. nondiscriminatory evaluation 

d. least restrictive environment 
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Check the components of procedural due process 

a. the right to a hearing 

b. notification 

c. access to records 

d. the ability to cross-examine witnesses 

The principle of parental participation recognizes 

a* the need of the child to be evaluated and educated in the 

home 

b. the parents aa the primary educators of their child 

c. the need for parents to be brought into the decisionmaking 

process when determining the lEP 
the responsibility of parent groups in the passage of 

P.L. 94-142 

The doctrine of equal protection, the guarantee that no state may 
deny to any person within its jurisdiction equal protection of the 

laws, is a constitutional guarantee. 

a. state 

b. federal 

c. moral 



Which of the following was not provided for in the landmark case of 
Brown vs. Board of Educatiori7 ~ 

a. where the state has taken to provide an education, It is a 

right which must be made available to all on equal terms 

b. the importance of education in our society 

c. the need for education in order to perform our basic duties 

as citizens 

d. the ruling that handicapped children have the same right to 

education as nonhandi capped children 

The representatives of handicapped children, relying on in Brown , 
seek the remecty that 

a. those handicapped children who can contribute to the good 

of society as a result of education be provided with an 
education 

b. all handicapped children be treated equally 

c. all handicapped children be provided with an education 

d. all handicapped and nonhandi capped children, who can benefit 

be provided with a public education 

Procedural due process is the right of the individual to protest 
actions which the government takes 

a. against him 

b. on his behalf 

c. in regards to other persons 

The constitutional foundation for due proces stems from the 

and Amendments, stating that no person shall be deprived of 

_» » or without due process. 



17 



7 



22. Three basic procedural safeguards were provided through PARC and 
Mills . The first of these, notice, entails which of the following? 
a. notified in writing 

b. notified In most common mode of communication 

c. notified in native language 

ri. the action the school has taken 

e. the reasons for the action 

f . date of the conference to discuss the actions that have been 

taken 

g . al ternati ve choi ces avai 1 abl e 

h. right to object to the actions 

23. The second of the three basic procedural safeguards is the right 
to a(n) 

a. impartial evaluation 

b. a hearing before an impartial person 

. c. counsel 

d. written sunmary of the findings 

24. The third of the basic procedural safeguards states that the hearing 
must be 



25. Check those items that are due process procedures. 
a. representation by counsel 

b. prompt hearing 

c. present evidence and testimony 

d. convenient hearing location 

e. examine records prior to hearing 

f. receive transcript and written statement of findings 

g. evaluation by jury of peers 

h. results of due process hearing evaluated periodically 

26. Current legislation not only attempts to remedy longstanding dis- 
crimination by providing for treatment equal to that of nonhandi- 
capped persons but also tries to remedy past wrongs by granting 
on account of a person's handicap. 

27. What does "competing equities" mean? 

a. some people are more equal than others 

b. nonhandi capped people may have to be inconvenienced to 

benefit the handicapped 
c. handicapped people may have to be inconvenienced to benefit 

the nonhandi capped 
d. rights of different groups are given equal weight 

28. Providing all children with an appropriate education through an lEP 
is an example of 

a. equal treatment 

b. equal treatment plus 

c. different treatment 
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29. ProviJing related services is an example of 
a. equal treatment 

b. equal treatment plus 

c. different treatment 

30. Give three examples of how P.L. 94-142 puts our values and beliefs 

into action by developing our resources: ; 

- _} and . ' 

31. Give three examples of how P.L. 94-142 puts our values and beliefs 

into action by allocating status to people: ; \ 

; and . • ' \ 

32. Give two examples of the "prices paid" for P.L. 94-142: \ 
and 
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Rationale and Knowledge Base 



Topical Outline 

Law Related to the Education of Handicapped Children 

Introduction to Free Appropriate Public Education 

' Legislative Preludes 
School practices 
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Classification 
Reasons for school practices 
Federal response 

Requirements of Special Education Law 

Who is a handicapped child? 
Differences between P.L. 94-142 and Section 504 
The six principles 
Zero Reject 

Nondiscriminatory Evaluation 
Appropriate Education 
Least Restrictive Environment 
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Parent Participation 

Concepts and principle^. 
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Equal protection 
Due process 

Legislative concepts: "Equality" Operational ized 
Special education principles and values 
The price of principles 

Conclusion 
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Relevance Of Laws Related to the Education of Handicapped Children 

Why do teacher educators need to know about laws governing the educa- 
tion of handicapped children? Because all education practices and, there- 
fore, training are affected by. these laws in several important ways. 

1. Children with disabilities are being served in public and private - 
schools and institutional settings such as penal institutions and state 
psychiatric hospitals or mental retardation centers. The types and extent 
of severity of handicaps that children present mean that many, especially 
those with mild or moderate handicaps, will be served by both regular and 
special educators. It also means that some, especially those with severe 

' handicaps, will bb receiving their education in atypical schools such as 
education programs operated by corrections and human resources and by per- 
sons outside the field of education. 

2. Knowledge of special education law is basic to what all teacher 
educators^ will be teaching because the education practices that regular 
education and special education practitioners will use—and thus the higher 
education sector must teach— are no longer limited to special education only. 
This is so because all schools and institutions are obliged by law to give 
all handicapped children, wherever they are, an appropriate education at 
public expense. 

3. Knowledge of special education law is basic to the role that the 
teacher must fulfill. Whether regular or special educators, the students 
will >^aye to know about special education law and principles. This is so 
because they must carry out the law. 

4. The law places demands on public and private schools for teachers 
with good preservice and inservice training. In turn, the law makes demands 
on higher education to provide these capable professionals. Higher education 
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is a training ground that produces teachers needed by the schools. The 
question is not only of the relevance of higher education to primary, 
elementary, and secondary education, but alsaof the accountability of 
higher education to future teachers and to schools. 

5. Finally, special education law and principles may point the way 
to other reform in education,, such as to the appropriate and individualized 
education of gifted children and youth, "slow learners," and nonhandi capped 
children and youth. This is so because the law enacts good educational 
practices. - As noted by Tom Gilhool (1976) several years ago, "Thus special 
education may become general and general education, special. We are ap- 
proaching the day when for each child, handicapped or not, the law will 
require that the schooling fit the child, his needs, his capacities, and 
his wishes; not that the child fit the school. That, I believe, is the 
purport of the so-called special education cases" (p. 13). 

I 

Introduction to Free Appropriate Education 
Legislative Preludes 

The earliest federal role i/i special education— creating special 
schools for mentally ill, blind, and deaf children during the years be- 
tween the 1820s. and the 1870s— paralleled a similar movement at the state 
level, in which state schools for handicapped children were established 
as early as 1823. No further significant federal activity occurred until 
World Wars I and II spurred the government into vocational rehabilitation 
programs and aid for disabled veterans and other handicapped persons. 
• Since then, public assistance programs have evidenced increasing federal 
concern for handicapped citizens. The application of Social Security 
Act to blind, disabled, aged, and dependent people, the grant of benefits 
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to them under Medicare ^nd Medicaid programs, the pajonent of Supplementary 
Security Income, and a host of p ograms under Title XX of the Social 
Security Act also testify to the federal government's concerns with the 
habilitation and training of handicapped people. 

The Elementary and Secondary Education Act Amendments of 1966 and 

1970, the Vocational Education Amendment of 1968, the Economic Opportuni- 
ties Act of 1972 (Headstart), the Education of the Handicapped Act of 

1971, P.L. 93-380 (which was enacted in 1974 and provided funds for the 

" education of handicapped students under Title VI-B) an4 P.L. 94-142, the 
Education for All Handicapped Children Act, enacted in 1975, were the 
logical results of federal concern, about handicapped children's 'education. 
The Rehabilitation Act of 1973, the Higher Education Amendments of 1972, 
and the Developmental Disabilities Assistance and Bill of Rights Act of 
1974 ?lso contributed to the political feasibility of P.L. 94-142. 
School Practices that Prompted Legal Reform of Special Education 

As a general rule, the nation's public schools were highly ingenious 
and very successful in denying educational opportunities, equal or otherwise, 
to handicapped children. As reported in Sec. 602 (b) of P.L. 94-142, 
Congress found that approximately one-half of the nation's eight million 
handicapped children were not receiving an appropriate education and about 
one minion received no education at all. The multitude of exclusionary 
practices the courts found violating the educational rights of the handi- 
capped were also proof of the problem. Among those practices, two were 
predominate: exclusion and classification. 
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Exclusion. Exclusion occurred when a child was denied an education 
by being denied access to all public educational programs or being pro- 
vided with an education inadequate for his needs. Total exclusion involved 
schools' refusing- to admit the child or placing him on a long waiting list. 
Exclusion also occurred (and still occurs) when programs vtere inadequate 
or unresponsive to students' needs, as when Spanish-speaking children are 
given an English curriculum and no special provision is made to accommodate 
the fact that they do not understand English or when mode ratjgly retarded 
children are put in large regular classes and given little or no training 
or education. Such practices constituted "functional exclusion"; although 
the child had access to a program, the program was of such a nature that 
he could not substantially profit from it and therefore received a few or 
none of the intended benefits of education. 

The schools excluded school -aged handicapped persons individually and 
as a class. They admitted some but not all students with the same disability. 
When appropriate programs were not available, they placed handicapped pupils 
in special education prpgrens that were inappropriate for them. When faced 
with a shortage of special education programs, they created waiting lists 
for admission to the few available programs, thus excluding many eligible 
pupils. They also created different admission policies for the handicapped. 
Finally, they limited the number of students who could be enrolled In 
special education programs by using incidence projections that bore little 
relation to the actual number of the handicapped in the school district or 
by restricting state-level funding for hiring of special education teachers 
by establishing artificial quotas, such as one state-paid teacher for every 
twelve pupils in each special education class. 
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Classification. Classification was and still is at issue when schools 
misplace or wrongly track students. Mi sclassificati on denies a child his 
right to an equal educational opportunity because it results in his being 
denied schooling that will benefit him. 

Challenges to school placement criteria are often accusations of racial 
discrimination as much as they are complaints about denial of an educetion. 
The objection is that the tests used to classify children are biased .toward 
knowledge of the English language and familiarity with white middle-class 
culture. Accordingly, test scores can cause minority children to be placed 
in special education programs in far greater numbers than other children; 
the result is dual systems of education based on race or cultural background. 

Once a child was placed in a special education program, his placement 
often became permanent because reconsideration of placement or reevaluation 
of the child was out of the ordinary. The assignment usually was carried 
out without parental participation and without opportunities for parents 
to challenge the schools' actions. Frequently, schools fai ed to identify 
the handicapped children in their districts: child census procedures were 
rare, and thf school's target population often was neither known, planned 
for, nor served. Early Intervention programs for handicapped children were 
the exception, not the rule. Placement in private programs was encouraged 
because it relieved schools of any responsibility for serving children 
whose families were able or desperate enough to pay for private school 
opportunities. 

Reasons for School Practices 

There are many reasons why schools followed these practices. Not 
only was the cost of educating or trainin9 a handicapped child normally 



higher than the cost of educating the nonhandi capped child, but inarpower, 
money, and political clout for handicapped children were limited when com- 
pared with the same resources for nonhandi capped' children. And despite 
state statutes requiring schools to educate handicapped children, local 
noncompliance with state law requiring schools to educate handicapped 
children rarely was punished. 

To many educators, handicapped pupils, particularly mentally retarded 
ones, did not appear to be educable in the traditional, sense; the tiifie-honored 
"reading-writing-arithmetic" philosophy was a reason for exclusion. The 
fact that special education was separated from the mainstream of regular 

education, coupled with the desire of both s;)ecial educators and educators 
in programs for nonhandi capped sUidpnts to stay separate from each other, also 
tended to diminish educational opportunities for handicapped individuals. 
Special education served as an important escape hatch, permitting schools 
to classify as handicapped those children they considered undesirable— the 
racial minorities, the disruptive, and the different. Behind this practice 
(indeed, underlying all of the discrimination) was the widely held attitude 
that governmental benefits, including education, should be parcelled out to 
the most meritorious. It is a belief that equates^ merit with average 

r 

intelligence or nonhandi capping conditions and asserts that less able children 
are less Worthy. 

Federal Response 

The enactment of P.L. 94-142 (to assist states in carrying out self- 
imposed obligations) and of Sec. 504 (to prohibit discrimination in federally^ 
assisted public school programs) was the federal government's way of respond- 
ing to school practices that violated the federal constitution, state con- 
stitution and laws, and good educational practices for handicapped individuals. 
The federal response is the content of the remainder of this manual. 
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Requirements of Laws Related to the Education of Handicapped Children 

Who is a Handicapped Child under P.L. 94-142 and Sec. 504? 

P.L. 94-142 . For the purposes -(jf P.L. 94-142, handicapped children 
are those who are'men1;a11y retarde?!, hard of hearing* deaf, speech Impaired, 
visually handicapped, seriously emotionally disturbed, orthopedically or 
Otherwise health impaired, or who have specific learning disabilities (cf. 
the module by -Jack Birph in this series for specific definitions). 

Section 1504 . Under Sec. 504 of the Rehabllitatiorr Act of 1973, prohibit- 
ing discrimination against an otherwise qualified handicapped Individual, 
the term "handicapped person" means any person who has a physical or mental 

impairment that substantially limits one or more "major life activities," has 
a record uf such an Impairment, or is r^^arded as having such an Impairment. . 
"Physical or mental Impairment" means (1) any physiological disorder or condi- 
tion, cosmetic disfigurement, or anatomical loss affecting one or more of the 
following body systems: neurological; musculo-skeletal ; special sense 
organs; respiratory (Including speech) organs; cardiovascular; reproduc- 
tive; digestive; gen 1 to-urinary; hemic and lymphatic; skin; and endoctrlne; 
or (2) any mental or physiological disorder, such as mental retardation, 
organic brain syndrome, emotional or mental Illness (Including addiction to 
alcohol or drugs), and specific learning disabilities. 

"Major life activities" means functions such as caring for one's self, 
performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, and working. 

"Has a record of such iivpairment" means the person has a history of 
or has been misclassified as having a mental or physical Impairment that 
substantially limits one or more major life activities. 
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"Is regarded as having an Impairment" means the person has a history 
of or has been misclasslfled as having a mental or physical Impairment that 
substantially limits one or more major life activities. 

"Is regarded as having an Impairment" means the person (1) has a 
physical or mental Impairment that does not substantially limit major life 
activities* biit Is treated by a recipient of federal funds as constituting 
such a limitation, (2) has a physical or mental Impairment that substantially 
limits major life activities only as a result of the attitudes of others 
toward such Impairment, or (3) has none of the Impairments listed above but 
Is treated by a recipient of federal funds as having such an Impairment. 

With respect to public preschool, elementary, secondary, or adult 
educational services conducted by public schools other than universities, a 
"qualified handicapped person" Is someone who is (1) of an age at which 
nonhandicapped persons are provided such services, (2) of any age at which 
it is mandatory under state law to provide services to handicapped persons, 
or (3) guaranteed a free appropriate public education under the terms of 
P.L. 94-142. 

Differences Between P.L. 94-142 and Sec. 504 . The language of Sec. 
504 provides that no recipient of federal funds shall discriminate against 
an otherwise qualified handicapped person solely on account of his handicap, 
and the regulations for implementing this law make it clear that Sec. 504 
applies to preschool, elementary, and secondary public education programs 
that receive any federal assistance from HEW (Subpart 0, Regulations, 
Fed_Rea» May 4, 1977, pp. 22676-94). They also make it clear that the 
schools must not exclude any handicapped child; must provide a free, suitable 
education to each handicapped person who is a legal resident of the reci- 
pient's jurisdiction, regardless of the nature or severity of his handicap; 
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conduct nondiscriminatory testing; must place handicapped children in the 
least restrictive environment; and must guarantee due process for handicapped 
children. Thus, Sec. 504 and its implementing regulations accomplish largely 
the same results as P.L. 94-142 with respect to prohibiting exclusion and dis- 
crimination against handicapped children. 

Despite a similarity to P.L. 94-142, Sec. 504 and its regulations 
differ from P.L. 94-142 in several important respects: 

1. Sec. 504 includes as handicapped, those persons who are so defined 
by P.L. 94-142, but it also includes many others, such as persons addicted 

to the use of drugs and alcohol. The two laws also take different approaches 
to the issue of who is handicapped. P.L. 94-142 basically relies on a cate- 
gorical approach and anticipates the continuation of categorical labelling 
of children: "mentally retarded," "learning disabled," etc. Sec. 504 relies on 
both a categorical approach and an entirely different approach, best described 
as "functional." Under that approach, a child is handicapped if he functions 
as though he were handicapped or if a state or local government receiving 
federal funds responds to him as if h'' were handicapped: there is an impair- 
ment in his major life activities, he has a record of an impairment, or he 
is treated as having an impairment. Although Sec. 504 generally applies to 
handicapped persons without respect to their age, age is at issue when the 
person is a handicapped person of school -eligible age because the regulations 
define a handicapped student as one who, under state law or P.L. 94-142, is 
entitled to a public education (ages 3-21 under P.L. 94-142). 

2. Sec. 504 prohibits discrimination in preschool, elementary second- 
ary, and adult public education, in the employment of the handicapped, in 
social and health services, and in higher education. By contrast, P.L. 
94-142 financially assists schools only in preschool, elementary, secondary, 
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and adult education. , 69th laws*. however, speak to the problems of architec- 
tural barriers and access to facilities. 

3. Sec. 504 does not require individualized educational programs for 
handicapped children; P.L. 94-142 does. Both require appropriate education. 

The Six Principles of P.L. 94-142 and Section 504 

Zero Reject . Both P.L. 94-142 and Sec. 504 assure handicapped children 
that they may hot be excluded from federally funded school programs. Among 
other things, these statutes (1) require schools to plan to serve all handi- 
xapped. ch.i.ldrea,. adop.t-pnlicies that serve alJ^odicapped. ch444r>en-t.^4md-xQn^«^ 
duct searches to locate all handicapped children; (2) apply not only to public 
schools but also to other public agencies that provide education^ to handicapped 
children (e.g., mental health, human resources, corrections, and youth training 
agencies) and to private schools into whose programs handicapped children are 
placed by public schools; (3) require schools to give handicapped children an 
appropriate education; (4) place responsibility on a single state agency for 
assuring that all state and local agencies comply with these acts; and (5) 
forbid architectural barriers in school facilities. 

Nondiscriminatory Evaluation . Congress has taken into account the fact 
that a school's failure to detect a child's handicaps or to assess him ade- 
quately can result in his being denied an appropriate education. Accordingly, 
it has required that procedures for classifying children be selected and ad- 
ministered so as not to discriminate on the basis of race or culture, that 
no single procedure may be the sole criterion for placement decisions, and 
that tests generally must be adninistered in the child's native language or 
method of communication. 
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Tests must be validated for the specific purpose for which they are used; 
be administered by trained personnel in conformance with the producer's in- 
structions; be designed to assess specific areas of educational need (not just 
Intelligence quotients); be administered so as not to discriminate on account 
of a child's Impaired sensory, manual, or speaking skills; be administered 
by a multldlsclpllnary evaluation team; and take Into account all areas re- 
lated to the ch11d'*s disability^ Including health, vision, hearing, social 
and emotional status, general <^te111gence, academic performance, communi- 
.^.„.^^.__-j-.^__ 1 a te . Scho ol s al so mus t 

draw on Information from aptitude and achievement (tests and teacher recom- 
mendations and take Into account the child's social and cultural background 

and adaptive behavior; document the sources of this information and carefully 

consider it; reevaluate a child every three years or more often if conditions 

warrant; and not count as handicapped (for purposes of receiving money under 

P.L. 94-142) more than 12% of all the children In a district. 

Appropriate Education . The principal method for furnishing an appro- 
priate education to a handicapped child is the Individualized Education 
Program (lEP). The lEP is a statement developed by a group of persons, 
Including a child's parents and the child himself when appropriate, to 
Identify the child's present levels of educational performance, short- and 
long- term objectives for him, and the special and regular educational ser- 
vices he is to receive, when he should receive them, and for how long. 

The lEP Is not the only method for determining what constitutes an 
appropriate education. A second method looks to the process for dealing 
with a handicapped child. Is he provided with a free (publicly paid for) 
education? Has he been fairly evaluated? Is he in the least restrictive 
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placement appropriate to him? Has he been assured of due process safeguards? 
Have his parents been given full opportunities to participate in decisions 
affecting his education? 

A third method is suggested by the Section 504 regulations. They re- 
quire a school to provide a child with special education and related aids 
and services designed to meet his educational needs as adequately as the 
needs of nonhandicapped children are met. This special education must be 
based on the least restrictive placement principle, consist of preplacement 
evaluation and nondiscriminatory testing, provide an annual reevaluation 
of the student's special education placement, and assure him of procedural 
safeguards. 

Least Restrictive Placement .- Having found that handicapped children 
have been inappropriately educated, denied the opportunity to be educated 
with their peers, and not giv^ adequate services in the school. Congress 
requires schools to develop procedures to assure that, to the maximum 
extent appropriate, a handicapped child will be educated with nonhandi- 
capped children and will not be removed from regular education programs 
and placed in special classes, separate schools, or other spearate educa- 
tional activities unless the nature or severity of his handicap is such 
that his education in regular classes, with the use of supplementary aids 
and services, cannot be achieved satisfactorily. 

These regulations make it clear that: "appropriate" is determined 
by the child's needs and lEP; placement usually should be in the same school 
the child would attend if he were not handicapped; if his placement with 
nonhandicapped children in the regular classroom s 'gnificantly impairs 
their education, the placement is not appropriate for the handicapped 
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child; a handicapped child should be given a chance to participate in 
nonacademic and extracurricular services and activities; a child placed in 
a private school retains his rights to placement in the least restrictive 
setting; the burden is on the school to justify the child's placement 
outside regular programs, including nonacademic programs and services; 
schools that are identifiable as being for handicapped students must be 
comparable to the school district's other facilities, services, and activi- 
ties; a handicapped child ordinarily should be placed as close to his home 
as possible; and an orthopedically handicapped child may not be placed in 
a classroom or school that is "primarily" for other handicapped children 
(such a placement violates not only the least restrictive placement rules 
but is unnecessary if the school district complies with the requirements 
to remove architectural barriers). 

Procedural Due Process . The procedural (due process) safeguards of 
P.L. 94-142 and Section 504 include: parent access to school records; 
independent educational evaluations; appointment of surrogate parents if 
a child's parents are unknown or unavailable or he is a ward of the state; 
prior notice to parents before a scliool proposes or refuses to initiate or 
change the child's identification, evaluation, placement, or provision of 
a free appropriate public education; and parental or school opportunity 
for a hearing before an Impartial hearing officer, including the right to 
be assisted by counsel and expert witnesses, present evidence, cross-examine 
witnesses, subpoena witnesses,, make oral or written arsument, receive a 
copy of the officer's decision, and appeal. 

Parent Participation . Parent participation in educational decision- 
making is a basic tenet of P.L. 94-142. Parents are involved in the meeting 
held to develop the lEP release of the child's education records. Parents 
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also must have the opportunity to participate at public hearings conducted 
by the state, education agency. The purpose of these hearings Is to review 
the state's annual program plan prior to its adoption and submission to the 
federal government. The copy of the plan must Include a summary of comments 
received at the hearing and,a description of modifications made In the plan 
as a result of the comnents. 

State agencies also are required to establish a state "advisory panel 
on the education of handicapped children and to appoint at least one 
parent of a handicapped child as a member of this panel. The responsibili- 
ties of this panel Involve both the development of policy and the monitoring 
of its implementation. 

Parental participation also is secured through Insuring that parents 
have full access to their child's educational records. This Includes the 
opportunity to review any or all of the school records on their child, 
have an explanation or interpretation of tJmecords, have their represent- 
atives review the records, or request that the records be amended because 
of Inaccuracies or violations of privacy. The only exception to parental 
access to records is cases in which the agency has been advised that the 
parent does not have authority under state law pertaining to matters such 
as guardianship, separation, and divorce. Parents must also be brought 
into the decision-making process regarding the release of personally identi- 
fiable information on their child. This refers to the release of information 
for any purpose, including research. 
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Concepts and Principles 
Basic Concepts 

The provisions of P.L. 94-142, Section 504, and the regulations 
implementing them are based on important constitutional principles. 

. Equal Protection. "Equal protection of the laws" Is such a simple 
phrase, but It Is by no means as simple to understand and apply as one 
might think. The Fourteenth Aroendnent to the federal constitution provides 
that- na state may deny to any person within Its jurisdiction the equal pro- 
tection of the laws. As Interpreted by the courts, the araendnaent has pro- 
duced a remarkable series of judicial results which effectively prevent 
government from dertying, governmental benefits to persons because of their 
unalterable and uncontrollable characteristics (such as economic status, 
place of birth, religion, age, sex, race, or handicap) and In many cases 
require affirmative measures to redress the unequal treatment those people 
have experienced at the government's hand. J^equalltles have existed In 
the opportunity to be educated and handicapped children have been among the 
victims of educational discrimination. The Fourteenth Amendment has become 
the vehicle for redressing that Inequality. 

The recent Judicial attacks on the many exclusionary practices of 
the schools focus on the importance of education, its protected status 
under Brown vs. Board of Education , and Its claim to favored treatment 
under the Fourteenth Amendment. Brown stressed the Importance of educa- 
tion in terms that have been quoted or cited with approval in nearly 
every subsequent related case. "The importance of education to our 
democratic society" and the relationship of education to "the perfor- 
mance of our most basic public responsibilities" were the grounds on 
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which the Court reached the conclusion that the opportunity of an 
education, "where the state has undertaken to provide it, is a right 
which must be made available to all on equal terms." 

Representatives of handicapped students, relying on Brown , have 
claimed that handicapped children have the same rights to education as 
nonhandi capped children. Their complaint has two major elements. 
First, they complain that there is a differential treatment among and 
within the class of handicapped children— that is, some handicapped 
children are furnished education while others are not. They seek the 
remedy that all excluded handicapped children be given an education. 
Second, they complain that some handicapped children are not furnished 
an education while nonhandi capped children are. They seek the remedy 
that all children, including handicapped children, be included in the 
public education systems. 

The basic argument of Brown was that the equal protection doc- 
trine protected a "class" of persons—in that instance, a racial 
minority. In applying the equal protection doctrine, the courts have 
asked whether a state's action in distributing benefits and burdens 
(such as educating some but not others) was based on a "classification" 
of persons with apparently equal characteristics, and whether that 
classification resul ted \v some "members" of the "class" being treated 
less equally than others. For example, in the school desegregation 
cases the "class" to be protected was all students, whether white or 
black. When a state treated black students differently by requiring 
them to attend segregated schools, the courts found that black students 
had been denied equal protection of the school laws on the basis of an 
unalterable and uncontrollable trait--their race. 
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In the right-to-education cases, the.*'class" Is all students, 
whether handicapped or not. A state undertakes to provide a free 
public education system for Its school-age citizens; when the state 
treats handicapped students differently by denying them an opportunity 
to attend school or by Inappropriately assigning them to special 
education programs, the courts found that the handicapped had been 
denied equal protection of the school laws on the basis of their 
unalterable and unchosen trait— their handicap. 

Although Brown established the right to an equal educational 
opportunity based upon Fourteenth /Amendment grounds. It was not until 
PARC V. Commonwealth and Mills v. D.C. Board of Education that Brown 
became meaningful for the handicapped. In both PARC and Mills the 
courts relied on legal and educational authorities to support their 
finding that education was essential to enable a child to function in 
society and that all children can benefit from education, and they 
applied the equal -protection guarantees of the Fourteenth Amendment to 
furnish this important right to all handicapped students. 

Due Process . The essence of due process is fairness— the tright of a 
citizen to protest before a government takes action with respect to him. 

In the case of the handicapped child, that means having the right to 
protest actions of the state education agency (SEA) or the local educa- 
tion agency (LEA). For those who pioneered the right-to-education doc- 
trine, the procedures for implementing the right were as crucial as the 
right itself. Without a means of challenging the multitude of discrimina- 
tory practices that the schools had habitually followed, the children 
wduld have found that their right to be included in an educational program 
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and to be treated nondlscrlminatorily (to receive a free appropriate 
education) would have a hollow ring. Procedural due process-the right 
and means to protest-is a necessary Educational ingredient in every 
phase of the handicapped child's education. 

It also was. seen as a constitutional requisite under the requirements 
of the Fifth and Fourteen|^ Amendments that no person shall be deprived of 
life, liberty, or property without due process of law. In terns of the 
education of handicapped children, this means that no handicapped child can 
be deprived of an education (the means for acquiring property, "life," and 
"liberty" in the sense of self development) without having a right to pro- 
test what happens to him. 

The success of the rlght-'to-education law suits reaffirmed a belief 
widely held by lawyers— namely, that fair procedures will tend to produce 
acceptable, correct, and fair result^. This Is apparent upon examination 
of the elements of due process In special education. 

A person who is adversely affected by the action or inaction of a SEA 
or LEA is helpless to protect himself from the agency or to protest the 
decision unless he has adequate prior notice of what 'the agency proposes 
to do and for what reasons and an opportunity to have a hewing to challenge 
the action. The notion of prior notice clearly applies when a handicapped 
child is actually involved with an agency; when he has applied for admission 
to a program; has been placed or refused placement; has or has not been 
identified as handicapped; or has or has not been evaluated as handicapped. 
All of these actions can occur only after the child comes to the school's 
attention. 
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However, many handicapped children have been totally excluded 
from the schools, and often parents (or guardians) have been unaware 
of their child's right to an education. In the e^irllest right-,to- ' 
education cases, PARC and Mills , an Initial issue for due process 
consideration was parental Ignorance of a child's right to an education. 
In response^ PARC and Mills ordered local school boards to engage in exten^ 
sive child find efforts. 

After the handicapped children were located, schools were required 
to evaluate them and place them in appropriate educational programs. The 
requirements for placing a child or changing his placement include three 
components. The first is notice to the child's parent or guardian in writ 
ing. There are special provisions, not specified in the orders, for 
parents who cannot refid English or who cannot read at all. The notice 
must describe the action the school proposes to take, the reasons for 
it (including references to the results of any tests or reports on 
which the action is based), and available alternative educational 
opportunities. The right to a hearing prior to educational evaluation 
or placement Includes the right to a conference before the school 
evaluates or places a child. It is logical for a conference to precede 
formal notice of proposed action or inaction because the development 
of a child's individualized education program in the requisite conference 
also becomes, at the least, the basis for the child's placement. Notice 
also must be given prior to reassignment since both the initial placement 
and any subsequent placement affects the child's right to an appropriate 
education. The notice must inform the parent of the reasons for the pro- 
posed action and of his right to object to the proposed action, to receive 
a hearing on his objection, and to obtain free medical, psychological and 
education evaluations. 
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One of the purposes of written nqtlc? is, tp give actual notlce-- 
to Inform the parent of the prqpo^ed action— and it Is- doubtful that 
actual notice can be conveyed without a detailed explanation of what 
the school proposed to do and why. A statement df proposed action is 
meaningless unless the action is fairly described in detail and the 
reasons for the action are fully described. The formality of notifi- 
cation is constitutionally Insufficient; it is the reality of the notice— 
the details of proposed action and the\reasons therefor--that is constitu- 
tionally required. - 

Second, if a parent requests'a hearing, it must be .conducted by a hear- 
ty 

ing officer independent of the local school authorities, at a time and place 
convenient to the parent. The hearing must be held within a specific period 
after t^e parent requests It, and is generally closed to the public unless 
the parent requests otherwise. 

Procedural due process not only allows a potentially adversely affected 
person to protest proposed governmental action; it also furnishes him with a 
forum where he can present his objections and have them heard and ruled on 
by a disinterested party. The parent is not just entitled to a hearing; he 
has a meaningful right to have the hearing before an impartial tribunal and 
at a time and place convenient to him. Justice delayed is justice denied, 
and the right to a reasonably prompt hearing is a prerequisite to any pro- 
cedural safeguard. And;.because the hearing may involve evidence that di- 
vulges highly personal aspects of a child's or his family's life (e.g., 
whether he is emotionally disturbed or why he is physically disabled), the 
notion of a right to privacy permits hearings to be closed to the public 
unless the parent does not object to open hearings. 
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Third, the hearing must be conducted according to due process proce- 
dures. The parent must be informed that he has the right to be represented 
at the hearing by counsel, to present evidence and testimony, to confront 
and cross-examine witnesses, to examine school records before the hearing, 
to be furnished with a transcript of the hearing if he wishes to appeal the 
decision of the hearing officer, and to receive a written statement of the 
findings of fact and conclusions of law. 

The right to present evidence and examine and cross-examine witnesses 
Is the foundation of the right to be heard. Moreover, the right to call 
expert witnesses speaks directly to the issue that is often the very reason 
for the hearing— namely, the evaluation and placement of the handicapped 
child. Access to school records Is part and parcel of the right to examine 
and cross-examine witnesses. 

<'The right to appeal, to a record of the hearing, and to a statenent of 
the hearing officer's decisions and reasons are Indispensable In assuring a 
parent that arbitrariness will, not govern the hearing and Its results; that 
is, the hearing will have both the appearance and the reality of fairness. 

Another Important requirement from the cases is that student assign- 
ments must be reevaluated periodically. PARC required automatic biennial 
reevaluatlon of any educational assignment other than to regular class; 
annual reevaluatlon was available at the request of the child's parent. 

Prior to each reevaluatlon, there was to be full notice and opportunity for 
a due process hearing. Mills also required periodic reevaluatlon of the 
child's status. Without mandatory periodic reevaluatlon and notice thereof 
to the child's parent, tjie opportunity for protest (I.e., the opportunity 
for due process) might be lost, since it is unlikely that schools would 
encourage parents to exercise their due process rights. Seme parents, 
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having been put off by their first hearing— not having achieved a decision 
they wanted, or having "learned" not to challenge the professionals—would 
not continue to assert their child's rights without the enforced reevalua- 
tion. 

In the past, some disciplinary procedures were misused to exclude 
handicapped children from the public school. Subsequent court decisions 
have prohibited the application of those procedures in such a way as to 
exclude handicapped children frm education. Mills directly addressed the 
problem of misused. disciplinary procedures by setting out in detail the 
procedural safeguards to be used in any disciplinary proceeding. Mills 
required that the District of Columbia schools "shall not suspend a child 
from the public schools for disciplinary reasons for any period in excess 
of two days without affording him a hearing pursuant to the (due process) 
provision ...and without providing for his education during the period of 
any such suspension." The provisions for notice and hearing in disciplin- 
ary cases were much like those that apply to placement, transfer, or exclu- 
sion. The essential elements were notice to the parent of the action to be 
taken, the reasons for it, and the procedural rights of the parent, in- 
cluding the right to an independent evaluation and to examine the school 
records. 

It is not surprising that the case-law requirements of due process 
are reflected, almost in perfect mirror image, in the applicable federal 
statutes. 

Legislative Concepts; "Equality" Operational i zed 
More than constitutional guarantees are at work in forming the 
basic concepts that undergird governmental responses to discrimination in 
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education based on handicap. "Normalization" (the Idea that the lives of 
handicapped people should be made ais nearly "flormal" as practicable) and 
the constitutional principles just discussed justify legislation that pro- 
hibit^ governments and recipients of gioyernmental money from discriminating 
against disabled people solely because of their handicaps, that grants 
rights and entitlements in lieu of privileges, and that distributes benefits 
to and reduces burdens on handicapped people. 

The recent recognition by a large number of lawmakers that handicapped 
citizens have been systematically denied opportunitiefj for more adequate 
and even full citizenship and have suffered grievious and long-standing 
discrimination exclusively because of their handicaps has evoked an effort 
not merely to treat them as the equal of nondisabled persons to the maximum 
extent feasible but also to remedy past wrongs by granting present benefits 
on account of a person's handicap. Such an effort cannot be made without 
taking into account two important doctrines.. One, couched in terms of 
equal opportunity, recognizes that differential treatment of disabled 
people may be necessary in order to provide them with opportunities that 
are roughly equal to those enjoyed by nonhandi capped people. The other, 
characterized as a competing equities issue, acknowledges that to, some 
extent the nonhandicapped person must be inconvenienced in order to benefit 
the handicapped person. Both of these doctrines come into play when legis- 
latures refomi educational practices by, first, chipping away at and 
eventually dismantling entirely some of the restrictions that government 
and social mores place on disabled people, and, second, enlarging the 
rights, privileges, and entitlements that goverrment M society grant such 
citizens. 
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Laws that dismantled restrictions— such as those that sanctioned the 
discriminatory practices described above— were necessary but not sufficient. 
They assured the removal of negatives, of laws that condoned discrimination; 
In so doln^., however, they created a vacuum, a void In which no affirmative 
rights existed to benefit disabled children. That Is why It was necessary . 
..tQ.xrmt.e.„dgbls., to taRe..|?os1t1ve action to fill the„A«).id^„Thus» J?..U.^-.«_ 
94-142 not only forbids pure and functional exclusion, but also grants 
affirmative rights--to a fair evaluation, an Individualized appropriate 
education In an enhancing setting procedural safeguards, and parent 
participation. 

To establish the rights of handicapped children to a free appropriate 
education. It has been necessary to use three separate techniques of law 
reform. Good Illustrations of these techniques are available In special 
education law. 

The first technique Is to extend to handicapped people the same rights 
as are available to nonhandicapped people. This technique reflects a pure 
"equal treatment" Ideology: handicapped, and nonhandicapped people should 
be treated exactly alike in the feyes of the law. The rule of equal treatment 
is reflected in some of the major principles of P.L. 94-142. The principle 
of zero reject (no handicapped child should be excluded from a free appro- 
priate public education on account of his handicap, however severe it may 
be and whatever its nature) is an equal treatment technique because it 
requires the schools to educate both handicapped and nonhandicapped students. 

The second technique is to make available to handicapped people the 
same rights as available to nonhandicapped people but to do so only after 
making modest adaptations in those rights so that the handicapped person 
can effectively take advantage of the rights. The adaptations take into 
account that the handicapped person may not be able to take full advantage 
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of exactly equal treatment because of his handicap. This technique requires 
incremental deviation from pure equal treatment. It reflects equal treatment 
"plus" adaptations. A good example of this technique in P.L. 94-142 is the 
"appropriate education" requirement lEPs reflected in (individualized 
educational programs) and related services (the lEP mdy also illustrate the 
third technique of law reform, but it will be used here as an illustration 
of the second.) The lEP is the linchpin of an appropriate education; it ' 
defines who will be providing what kind of services to a handicapped child 
and the manner in which he will be educated appropriately. Unlike nonhandi- 
capped children, who generally do not have a right to an lEP and for whom 
public schools are assumed to be appropriate, handicapped children must 
have an lEP (an Incremental deviation from the same treatment given to ■ 
nonhandicapped children) because public schbolsTcannot be assumed to be 
appropriate for them; Instead, they must be made appropriate. Likewise, 
hand1cap;ied children have the right to "related services" (such as physical 
and occupational therapy, social work services, psychological services, 
medical evaluation, and speech therapy, and audiological services) if 
necessary for them to benefit from special education (specially designed 
instruct ion). The right t o related services rests on the assumption that 
public school education, even special education, may not be effective 
unless accompanied by other services. The contrary assumption with non- 
handicapped children is that public school education will be appropriate 
and they therefore do not need any additional services ("related services"). 

The final technique is to enact legislation that takes into account 
the fact that a handicapped person may not be able to benefit fully from 
adaptations in programs because of the nature or extent of his handicap. 
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legislation of this type makes available to handicapped people special and 
substantially different opportunities or rights than available to nonhandi- 
capped people. In special education law, the requirement of "nondiscrimin- 
atory evaluation" (to determine the nature and extent of a child's handicap) 
and "procedural due process" (the right to a hearing If schools do not 
satisfy a handicapped child's other rights) Illustrate this technique. 
Nonhandl capped children are not. given nondiscriminatory evaluations because 
it Is assumed that they do not need to be assessed carefully; they have no 
handicaps and thus no special characteristics that require special education. 
Also, nonhandl capped children do not have the same due. process rights as 
handicapped children becausejt is assumed that their rights— to be Included 
in school, to a fair evaluation, to an appropriate education, and to placement 
In beneficial programs— will not be as often. jeopardized as handicapped 
childrens'. 

To repeat, the basic concept underlying the second and third techniques 
is really quite simple: Exactly equal treatment may not be sufficient to 
make rights truly available to handicapped people or to prevent schools 
from discriminating against them on account of their handicaps. That being 
the case, different or special treatment may be necessary to assure handi- 
capped people an equal educational opportunity. 
Principles and Values Relating to Educating Handicapped Children 

The merger of basic social and constitutional principles and values, 
and ideally experiences with people who have special needs, makes it pos- 
sible for educators to develop a personal creed regarding education of 
handicapped children and youth. It would be beneficial to all teacher 
educators and teacher education students, once familiar with the ideas 
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presented In this module and in the appended readings, to write down 
and be prepared to defend their own personal beliefs ("creed") about 



educating handicapped children. The authors of this module have done 



so and share theirs with the reader as an example of one set of prin- 
ciples and values about the edjucation of handicapped children and 



We believe that education makes a difference In a per- 
son's life. That was one of the foundations of Brown v. 
Board of Education and Is supported by the six principles of 
P.L. 94-142. 

We know and believe that handicapped children can 
profit from an education appropriate to their capacities; 
hence, P.L. 94-142 and the case law grant each handicapped 
child a right to a suitable education. In the case of 
P.L. 94-142, an affirmative duty to hire handicapped people 
is also Imposed on the public schools. 

We also believe in equity; that Is, In equal educational 
opportunity. Thus P.L. 94-142 and the cases grant the right 
of education to all handicapped students. 

We believe In the value of an education for all people— 
the universality of education. Accordingly, P.L. 94-142 and 
case law grant the right to an education to all handicapped 
students. 

Most of us believe that governmental benefits should not 
be parcelled out on the basis of unalterable characteristics of 
the recipients. We believe that such a practice says something 
demeaning and invidious about the person who Is denied benefits, 
and It places the government In the position of causing that 
person to feel and act inferior simply because he Is different 
from those who are receiving the benefits. Our acceptance of 
this belief is seen In racial discrimination cases and In both 
criminal and civil law where a person Is denied benefits because 
he Is Indigent, an alien, a member of one sex or the other, or 
handicapped. In the case of the handicapped, the right-to-edu- 
cation cases and P.L. 94-142 challenge the old distribution of 
governmental benefits (education) and attempt to redistribute 
them more equitably. They attack a system of distribution 
founded on the false premise that the handicapped are expendable 
and that the bulk of benefits in education should be given to 
the most meritorious (where merit was measured by intelligence 
or conformity to the nonhandlcapped norm). 




youth. 
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We believe In the essential sameness of all persons. 
Grounded In concepts of normalization, egalitarian Ism, and equal 
protection this belief leads us to assert that the handi- 
capped student Is no less worthy of constitutional protec- 
tion and statutory benefits than a nohhandl capped student. 
-Although people may be classified, their rights to an educa- 
tion should not be denied because of classification. The 

principle of free appropriate public education for a ll 

_J handicapped children Illustrates this belief. 

We also believe that the economic Investment of fur- 
nishing a handicapped person with an education appropriate 
to his needs will yield long-term returns In the Increased 
productivity and decreased dependency of that person. On 
humanitarian grounds we also point out that handicapped students 
have been seriously shortchanged In the competition for govern- 
mental benefits. Each principle of the right-to-education 
movement attests to this belief. 

We believe that the ample evidence of longstanding 
state and local neglect of the eductional claims of handi- 
capped children will not be abated In the foreseeable 
.future. We even believe that It will be permanent. For 
that reason, permanent federal funding and control Is 
amply justified. , 

We believe that, because we choose who governs us, 
we hae the right to ask our representatives to be account- 
able to us. To that end, P.L. 94-142. and the case law 
require several types of accountability. 

We believe that people should treat each other fairly 
and decently and that government should deal fairly and 
decently with the governed. Alternatively stated, we 
believe that a fair process of governing will produce fair 
and acceptable results, Thus, P.L. 94-142 and the case 
law requiring that procedural safeguards be made available 
to handicapped students and their parents. 

We believe that the best government is one we can 
Influence or affect. We believe in participatory demo- 
cracy in the education of children, and P.L. 94-142 can 
well be the high-water make of participatory democracy 
in public education. 

P.L. 94-142 translates our believes into public 
policy for the education of handicapped children, assigns 
legal rights that reflect our collective decency, and 
defines and refines our relationships to each other and 
among the government and the governed. 



More often than not, our beliefs harmonize with our values. In 
this respect, and particularly in the right-to-education movement, the 
word "value" has a similar meaning. 
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A value Is something we, as Individuals and as a society, highly 
prize and cherish; It Is something we do not want to be without and we 
do not want others to be without. In a constitutional sense, a value 
Is a "fundamental Interest." There are many such values, and the 



right-to-education movement reflects at"least four of them. 

One, we do not want to be without access to courts or other 
forums for the peaceful solution of ^bur differences with others. 
Expressed In another way ^ we do not want to be without a way of 
being heard and heeded when we have disagreements with others. 
Access to the courts as an avenue for redress of grievance Is 
constitutionally required and is provided In P.L. 94-142 and In 



the right- to-educatlon cases through re<)^1rements for proc^diiral 

due process. t^^ 

Two, we do not want to be denied a right to participate In 
self-government. Thus, the right to vot^ Is constitutionally pro- 
tected and the right to participate In sbhool (as a "government") 
Is provided In P.L. 94-142 and the case; law under the concept of 
parental participation;-' 

Three, we do not want to be without the opportunity to acquire 
property or fulfill ourselves. The principles of substantive due 
process guarantee these opportunities as a matter of constitu- 
tional law, and P.L. 94-142 and the case law address them through 
the requirements of nondiscriminatory evaluation (protection from 
classifications that inevitably forestall or retard the opportuni- 
ties of handicapped children to develop to their maximum potential) 
and least- restrictive appropriate placement (protection from pro- 
grams that will have equally debilitating results). 
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Four, we do not want our unalterable traits, such as race, sex, 
ancestry, or place of birth, to be used as a basis for government 
distribution of burdens. Thus, P.L. 94-142 and the case law provide 
for appropriate public educational opportunities for handicapped 



students. 



It Is remarkable to see how effectively P.L. 94-142 puts our 
beliefs and values to work for the education of handicapped children. 
The act shows how we develop our resources to allow our beliefs and 
values to flourish. This function Is performed by the requirements 
for lEPs, parent involvement, and the child census. 

P.L. 94-142 also shows how we allocate status to people as a reflection 
of our values and beliefs. We allocate power to handicapped children 
through such provisions as permanent funding of P.L. 94-142, zero-reject 
principles, and least-restrictive placement requirements. We distribute 
power to their parents through participation in lEP conferences, procedural 
safeguards, membership on advisory panels, and participation in developing 
state and local plans. Finally, we> allocate status to educators by legiti- 
matizing the truly special functions of special education and by changing 
the roles of educators with respect to each other (through the principle of 
least-restrictive placement). 

P.L. 94-142 changes not only the status or power of people involved in 
the right-to-education movement, but also the procedures by which power and 
status are allocated. That is the ultimate meaning of the procedural 
safeguards and parent participation provisions. 
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P.L. 94-142 changes more than the procedures; It changes the very 
rights that government distributes, the beneficiaries of those rights, and 
the methods of distributing t^hem. It guarantees a free appropriate public 
"e^^i^fojn to^^^i^^ of tht^ir educati on 

so that it will be appropriate to them, prefers some handicapped children 
over others (the service priorities), grants rights to parents of handicapped ' 
children, and demonstrates that federal funds are a means of enforcing 
those rights (by funding the excess costs of educating handicapping children, 
requiring the pass-through of funds, setting limits on administrative costs 
that may be charged against Part B funds, and making federal funding permanent). 
The Price of Principles 

P.L. 94-142 and the case law thus perfectly illustrate the unique role 

of Uw and lawmakers in changing existing institutions of society and 

\ 

building new ones. But the price has been dear and P.L. 94-142 and the 
case laws .are not without their detractors. We have paid In the redistri- 
bution of governmental power over the education of handicapped children; 
the balance of power now clearly rests with the federal government and the 
principles aQd values of local autonomy in education have been diminlsheda 
We have legislated a change in the competition for equities and weighted 
the law In favor of handicapped children by requiring state and local 
educational agencies to make their own investments In the education of 
those children (by way of the excess-cost formula). 

The "first generation" Issues— whether all handicapped children have a 
right to an appropriate education at public expense— are fading fast and 
will soon be replaced by "second generation" Issues dealing with the speci- 
fics of the right to a free appropriate public education. As advocates for 
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handicapped cnlldrein select their ammunition to advance the claims of 
handicapped cKlldren In second-generation matters, they must be on their . 

( . 
f 

guard as to the forums they choose for their battlegrounds and the Issues 
around which pattle Is Joined. This Is so because they would not want to 

< .. - . 

c 

add fuel to the fires of reaction against handicapped children? such a 
reaction mlg^t cause our underlying belief s^and--va44ies-to-be-den4ed by 
those In thef majority (the nonhandlcapped), people whose very beliefs, 
values, and; attitudes are so crucial to the success of the law and the 

f 
/■ 
t 

acceptance of handicapped children. 

Advocates for handicapped children have articulated the beliefs and 

t 

values .that are the foundations for P.L. 94-142 and the case law. Will they 
be willing and able to s^iy that the educational rights of handicapped 
children should be made available to nonhandlcapped children as well? Can 
they continue to arouse the sympathetic Imagination of nonhandlcapped 
people so that their claims to better educational opportunities will be 
supported by and give support to the claims of handicapped children? 

Additional Instructional Activities 

There are many materials and activities that may be beneficially 
used to Introduce the concepts outlined In this module to preservlce 
teachers. Group activities are especially useful In challenging students 
to thoughtfully explore their own values, the values Inherent In our 
Constitution and laws and In relating these values to the role of the 

teacher. Groups may be provided with materials such as those appended 

1 

at the end of this module to stimulate general discussion or may be 
provided with specific focused tasks. Scores of activities that relate 
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to the contents pf this module are easily thought of; the following 
are a few examples. 

1. Provide students with a list of or have them locate articles, 
newstories, books and laws that reflect on past and present 
treatment of handicapped people. Have them outline the "condl- 
tion" of handicapped people in our society and then design a 
specific "Bill of Rights" for handicapped people that would help 
guarantee them basic rights known to non-handicapped people. 

2. Have students examine the minimum standards for the education of 
handicapped students and outline w^s that schools and classrooms 
could be reorganized to afford the same general protections to 
handicapped students with the minimum amount of differentiation 
between handicapped and ncn-handi capped students. 

3. Have students research and evaluate the assumptions in Sec. 601 
of Public Law 94-142 (appended) and criticize the appropriateness 
of various requirements of the law In light of the findings. 

4. Have students coirment on the observation by Sarason and Doris 

(among the apoended readings) that. 

One of the clearest Implications of Public Law 94-142 
is that the gulf between the special and regular edu- 
cation has to be bridged, and yet the law requires no 
change in our college and university training centers. 

Have students outline the skills they see as required by the law, 

those for which specific training is needed and those they feel 

they could manage simply by knowing about them. 
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CONCLUSION 



Zero reject and protectioiji from functional exclusion. Individualized 
appropriate education,. nondiscriminatory and nonstigmatizing classifica- 
tion procedures and placement, rights to procedural safeguards, and the 
rights of participation are six principles that are supported by widely 
and deeply held beliefs and values in our society. But more than that, 
they have a touch of justice, and no child, handicapped or nonhandi capped, 
deserves more or less Justice. This is why knowledge pf the Taws relating 
to educating handicapped students, and an understanding of the principles 
underlying those laws, is so important to alT educators. It is value 
laden in the deepest sense of the word. 



/ 
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APPENDIX A 
Key to Self Assessment 

1. Innovations In education, suih individualized educational plans 
required by P.L. 94-142, can l*» applicable to and beneficial for non- 
handicapped and/or gifted students. P.L. 94-142, then, enacts good 
educational practices. 

2. exclu£|1on and classification 

3. a (in b. and e the student Is being excluded from an appropriate edu- 
cation. This results In functional rather than pure exclusion.) 

4. a, c, and d (In b the student is experiencing "pure" exclusion.) 

5. b and c (Indicating e may also be correct. Misclassification can 
lead to a handicapped student not being identified and therefore 
be-ing denied access to a special class. Indicating a may also be 
correct. A mildly handicapped student identified as moderately or 
severely handicapped is less likely to be admitted, even part time, 
to a regular education class.) 

6. b, c 

7. P.L. 94-142 and Sec. 504 of the Rehabilitation Act 

8. federal (This does not mean that if an agency does not receive federal 
funds it has the option of discriminating against handicapped people. 
Alternate safeguards against discrimination often are provided through 
stwte laws.) 

9. c 

10. b and c (No student legally may be denied an appropriate public educa- 
tion.) 

11. a, b, and c 

12. a, f (The indication of c did not note the "trick" quality of this 
answer. The test must be given in the child's own language or mode of 
communication. Aptitude and achievement scores may be included, but 
are not always required, given the situation of a severely handicapped 
individual for whom these scores tend to be meaningless. The indica- 
tion of d could or could not be correct depending on the student you 
are dealing with. An indication of e fails to note that a reevalua- 
tion needs to occur at least every three years, or more often if con- 
ditions warrant. "When necessary may never occur with some students 
in some schools.) 
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13. d (the indication of a, b, and c denotes the hierarchy of placements 
possibiiB^ The law, however, does not guarantee placement in these 
settings, xtnly that these settings must be reviewed when the place- 
ment decisiotvs are being made. It does require these placements when 

0 they are available and appropriate.) 

14. d (A restrictive environment not only deals with the physical quali- 
ties of the setting, butv^lso with the type of students the child is 
likely to encounter. A child must be placed in the most normal set- 
ting practicable. Educational ^nd social considerations should take 
precedence over mobility cons ideri^tions.) 

15. a, b, c, d 

16. c 

17. b . 

18. d ( Brown vs. Board did not deal with the question of handicapped ' - . 
students.} 

19. c 

20. a and b (Indicating only a does not recognize th£|t many of the 
government's actions are Bone with the intent of benefitting citizens. 

21. 5th, 14tl\, life, property 

22. a, b, c, g, g, h (The indication of d fails to notice the past tense 
of the verb. The school cannot take action without first notifying 
the parent. The indication of f is incorrect for this ^ame reason.) 

.-.23.-b ' 

24. conducted according to due process procedures. 

25. a, b, c, d, e, f 

26. benefits, rights, or entitlements 

27. b 

28. b 

29. b (An indication of c also may be correct. The treatment is different 
in that nonhandi capped students do not receive these additional services 
as a matter of federal law.) 

30. lEP, parent participation, child census. 

31. Pennanent funding; zero-reject; least restrictive placement; lEP; 
parent participation; procedural safeguards 

32. Redistribution of governmental power; change in competing equities. 
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ALL THE CHILDREN OF ALL THE PEOPLE: 
PUBLIC LAW 94-142 AND AMERICA S PROPOSITION FOR EDUCATION 

David Julian HodgH 

. Hunier College of iheCii> Umvemi) of New York 



ABSTRACT: -When fully Inplemented. Public Law 94-142 
which mandates equal educational opportunity for hand- 
icapped children and youth, will do ouch to eliminate 
classroom segregation of the disabled. This desegre- 
gation (malnstreamlng) is bound to produce the kinds 
of creative encounters that, If combined with sensi- 
tive guidance and conaltted teaching will result In 
acceptance, camaraderie, and levels of awareness vir- 
tually unachievable by adults of the present genera- 
tion. In this context, Public Uw 94-142 Is, perhaps, 
this nation's most rigorous trial In Its quest to 
square principle with practice and to establish true 
equality of educational opportunity. 



THE HANDICAPPED PERSON IN AMERICA 



Handicapped persons In America find themselves surrounded by constant . per- 
sistent, and comprehensive reminders that their lives are anything but noraal. 

A visually Impaired adolescent finds that her peers are unaware that some- 
times she does not perceive their facial expressions, nods, and gestures. 
Worse still, those persons who are aware often are unwll Ing to provide her 
with the few audible clues she needs for adequate discourse. 

A paraplegic finds himself in a world of buildings, sidewalks, and motor 
vehicles that are engineered to Ignore his basic needs. His physical envlron- 
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ttent IttpoMt rldlculoua raatrainta on him and aakta outragaoua daaanda. 

Hard*-of •hearing paraona ara reproachad fraquantly for "hearing only what 
thay want to hear.'' Tha Implication la that they are guilty of deliberately 
and willfully provoking the people who vant to talk with then. Their accua* 
era find It difficult to understand that In eome sltuatlona they can dlacrlm- 
Inate sounds and In other altuatlonai they cannot. It aeldoa occurs to hear* 
Ing persons that such factors as room noises i distance from the source of 
speech, room acoustlcsi and mmpetlng aounda all make algnlflcant differences 
to hard*of -hear Ing peraona. 

Scarcely anywhere In the United States can a handicapped peraon enter a 
store, restaurant, movie theater, or hotel without wondering uneaaily whether 
he will be stared at and what those stares signify. 

In employment, a handicapped peraon auffers aevere discrimination. If 
he finds a Job, It Is usually menial or second-rate and at a lower aalary 
than that paid to a nonhandlcapped person. Statlatlcs on the employment of 
handicapped people of working age are grim: Only half the parapleglca In 
this country have Jobs; fewer than one*-thlrd of the blind have Jobs; and even 
fewer persons with cerebral palay have Jobs. The'sltuatlon of handicapped 
Vietnam war veterans Is appalling: Ihe rate of employment for them Is a mere 
12*2Z whereas for nonhandlcapped Vietnam war veterans the rate Is 91)C. 

Transportation, particularly public facilities. Is very difficult for 
handicapped people. Frequently, they are denied acceas to public conveyancea. 
For example, one airline Is reported not to permit a blind peraon to alt bed- 
side a person of the opposite sext another company refuses to accept epilep- 
tics as passangers; and still other airlines refuse to transport mentally 111 
persona while others refuse to provide certain services customary to such per- 
sons. Many other airlines require that a fare-paying attendant accompany a 
handicapped passenger In a wheelchair, although the passenger Is able to at- 
tend to his own needs. 

What I have described la a pattern of exclusion that Is persistent, sys- 
temic, and Institutionalised. This pattern developed over many years, and 
generation after generation acquiesced In It. Even the most enlightened 
among us never exhibited conflicts of conscience over society's duty to handi- 
capped Individuals. Their conditions were thought to be tragic misfortunes 
dealt by fate, and scarcely anything constructive was demanded by public duty 
except for sympathy. For the most part, we did this very well. 

When a family and membera* lives were disrupted by the presence of a 
handicapped child or adult, we urged toleration. If our moral conscience was 
aroused, we expressed sympathy. And when our sense of public duty was chal- 
lenged, we made donations of money. But we always managed to keep our dis- 
tance: We tolerated, sympathized, and donated from a distance. It waa one 
thing to be benevolent, to be charitable toward the "less fortunate," but 
exceedingly difficult to be *'close,*' to acknowledge that on a continuum of 
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of huun eaoabiutles. the discrete categories of handicap and Intact are un- 
reliable. There was confort in the perpetuation of jhe !W7'ithey"-dlchotomy 
(Suaner, 1906) . The culture ahock of fundlsieVtal klnahlp with handicapped 
Individuals has been alaost more than we have cared to fece. 

Now, dlatances have narrowed. With the enactaent of Public Law 94-142, 
large nusdiers of Aaerlcans have had to cone to grips with the presence of 
several million handicapped children end youth In the nsClon's schools. The 
Isw reforas a host of presuppositions sbout educstlon for sll. Resulting 
from the vision snd diligence of psrents of exceptional children end educstors, 
It insures every child who hss a hsndlcap equal opportunltlea for sn educst- 
lon. To the maxlBum feaalble extent, the lew guarsntees sn spproprlate edu- 
cation In the "leaat restrictive environment," slong with children who hsve 
no handicaps, for all handicapped children. 

Distances have' narrowed aa never before. For the flrat tine, children 
and their psrents and teachers are required to sccept the presence of handi- 
capped children In their nldat end to try to Integrste thea Into sll school 
sctlvltles, currlcular snd extrscurrlculsr . More laportsnt, the law pro- 
hlblta sidestepping Issues affecting the education of the handicapped popu- 
lation. " 

The issue Is one of Justice, slaple Justice. Coapssslon, eapathy, and 
goodwill toward handicapped persons sre not central snyaore, however person- 
ally redenptlve these traits nay be. Providing least restrictive educational 
envlronaents la primary. This objective Is tsnglble, aessursble, and aan- 
dated by the Act. Opponents of the law, the really serloua ones, can only 
hope to Inspire a revolution of their own. 

THE AMERICAN PROPOSITION AND 
EQUAL EDUCATIONAL OPPORTUNITY 

When It was founded, Aaerlca offered the world a bright new ray of hope and 
a new proposition for freedom. All could coae who wanted to: the poor, the 
rich, the dispossessed, the disenchanted, all who would leave behind old 
notions of birthright and adopt new Ideals of Initiative and achleveaent as 
measures of social standing. Many people cane, leaving old ^lomelends of denial 
and founding new homesteads of personal freedom end higher possibilities. 

In framing the documents thst set forth the Idesls upon which the United 
States were founded, s rsre coslltton of gUted men worked together for long 
periods and on several different occasions to construct the Declsratlon of 
Independence, the Constitution of the United Ststes, snd the Bill of Rights. 
Seldom before or since have men of such extraordinary Intellect cooperated so 
effectively on such s monumentsl endesvor. The resulting documents heralded 
s new episode In world history snd offered greater freedoms to larger numbers 
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of people than previously had been afforded by any other country. Yet the 
Ideals set forth by these founding fathers never applied to aU, Americans, 
The promise and dream were exclusive. It aoon became apparent that they never 
were meant to. apply to the Increasing number of Americans whose race, creed, 
gender, or physical disability wer% deemed to prohibit their participation 
In this great new hope for freedom and opportunity. 

The glaring facta of Injustice and discrimination are a matter of record. 
Oppressed groups were always what the esteemed sociologist Dan W, Dodson 
termed, "a footnote to the dream." Because of this exclusion, a cleavage 
appeared between the American dream and reality, a cleavage that emphaslaea 
the great Incongruence between principle and practice, between the Ideal and 
the practice, a cleavage that Is still manifest today In various and sundry 
forma of discrimination and prejudice. 

Nowhere Is the cleavage between dream and reality any clearer than In the 
area of education. (Nor Is any Institution better situated to effect change,) 
Here, the promise of the Ami * lean plan was clear and the mandate concise. 
Education was to be the "gnat equalizer," Through education every person 
•ould be entitled, at leas. In principle, to realize his or her potential, 
not merely to repeat the biases of the environment but to change the environ- 
ment to the benefit of all. 

The great transformation of Individuals was to take place In schools, 
. They were to prepare students to live In a "free" society by enabling them 
to actualize their potentials, irrespective of circumstance or condition. 
Schools were to discover, augment, and validate the talent and ability of 
students without respect for race, creed, or physical disability. Obviously, 
this great plan was never realized. The American proposition was a bold, new 
adventure that was always uneasy with Individuals or groups who. were "differ- 
ent." 

Public Law 94-142, In providing for disabled children to be educated In 
least restrictive environments with their nonhandlcapped peers, represents 
»the most recent and, clearly, the most important test of the resolve with 
which the nation continues to adhere to the principles that were established 
initially with fervor and conraitment. 

Among a series of philosophical, political, and legislative effortH to 
square principle with practice, Public Law 94-142 possibly presents the most 
rigorous test of the American proposition for education. The law evokes the 
highest national Ideals in our quest to establish sensible yet just provi- 
sions for equal educational opportunity. If It survives ever-present oppo- 
sition and» thus, worthwhile goals are achieved for disabled as well as non- 
disabled children^ by implication, the validity of the American proposition 
itself will be redeemed and there will be reason for all oppressed groups to 
renew their faith In the quest for equal educational opport'inlty under the 
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law. If the nation's concept of eqi-al educational opportunity cannot with- 
stand the acid test of Public Law 94-142, the ideal itself Is in jeopardy, 

"THE QUIET REVOLUTION"^ 

Handicapped persons in our society have had a long history of outrageous and 
unequal treatment that has Impeded not only their social acceptance as human 
beings but, also, their chances to function as human beings. Until recently, 
part Qf the municipal code of Chicago stated. 

No person who is diseased, maimed, mutilated or in any way deformed 
so as to be an unsightly or disgusting object or Improper person to 
be allowed In or on the public ways or other public places In this 
city, shall therein or thereon expose himself to public view, under 
penalty of not less than one dollar not acre than fifty dollara-for 
each offense. (Chicago Municipal Code) 
Denial of equal educational and economic opportunities has been and continues 
to be, for handicapped persona, a fact of life. Not until we admit this fact 
win we be able to change our attitudes toward handicapped students and take 
Intelligent action to Improve their condition. 

Both attltudlnal and practical discrimination against handicapped indi- 
viduals have existed for some time In startling dimension Although we have 
no Mount Taygctu82 in this country on which to exhibit our infirm, the insti- 
tutions we created to restrain them have been as plentiful as they have been 
awful. Wolfensberger wrote of eighteenth century America: 

Connecticut's first house of corrections in 1722 was for rogues, 
vagabonds, the idle, beggars, fortune tellers, diviners, musicians, 
runaways, drunkards, prostitutes, pilferers, brawlers— and the 
mentally afflicted. As late as about 1820, the retarded, together 
with other dependent deviant groups (such as aged paupers, the sick 
poor, or the mentally distracted) were publicly "sold" ("bid off") 
to the lowest bidder, i.e., bound over to tlie person who offered to 
take responsibility for them for the lowest amount of public sup- 
port. (Deutsch, 1949) 
Kven the United States Census of the IflOOs classed together "defectives, de- 
pendents, and delinquents": 

The chronic insane, the epileptic, the paralytic, the imbecile and 
idiot of various grades, the moral imbecile, the sexual pervert, 
the kleptomaniac; many, if not most, of the chronic inebriates; 
many of the prostitutes, tramps, and minor criminals; many habit- 
ual paupers, especially the ignorant and irresponsible mothers of 
illegitimate children- so common in poor houses; many of the shift- 
less poor, ever on the verge of pauperism and often stepping over 
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into It; flome of the blind, some de«fmute«» some consuaptlves. All 
these classes I in varying degree with others not mentioned » are re- 
lated as being tiff&cts of the one cause^-which itself is the summing 
up of many causes— "degeneracy." (Johnson » 1903 » p. 246) 
Concurrently* howeveri» there were some attempts to initiate limited education 
for certain handicapped persons. In 18A6» Dr. Samuel Gridley Howe, a New 
England physician who» years before i had traveled to England to study methods 
to teach the blind, advocated opening a wing of the Perkins Institution in 
Boston as an experimental school for "idiotic*' children; 10 children were en- 
rolledi and the Massachusetts legislature appropriated $2*500 per annum for 
operations. Dr. Howe's report to the legislature stated. 

It would be demonstrated that no idiot need be confined or restrain- 
ed by force; that the young can be trained for industry» order and 
sulf-respect ; that they can be redeemed from odious and filthy hab- 
its, and there is not one of any age who may not be made more of a 
man and less of a brute by patience and kindness directed by energy 
and 8kiU. (Kanner, 1964) 
A shift in public policy toward the handicapped population in the early dec- 
adcH of the present century lead ultimately to the passage of Section 504, 
Title V of the Rehabilitation Act of 1973| a significant step toward the pas- 
sage of Public Law 94-142. This legislation progressed from strictly civil 
rights and vocational rehabilitation statues to those pertaining to education*. 
The Smith-Fees Act (Public Law 66-236), enacted in 1920, was intended to pro- 
vide vocational rehabilitation for returning World War X veterans. The Ran- 
dolph-Sheppard Act (Public Law 74-732), passed in 1936, provided for states 
tu license handicapped persons, usually veterans, to operate concessions on 
federal property. A most significant shift in policy and public disposition 
toward handicapped people was evidenced in 1943 with the passage of the 
Bcirden-LaFollette Act (Public Law 76-113). Its provisions covered the mental- 
ly handicapped, excluded In previous Acts, and made money available for medi- 
cal treatment, prosthetic devices, and equipment that could facilitate the 
achievement by handicapped persons of more satisfying lives. 

Although the enactment of this legislation reflected shifts in public 
attitude and policy toward handicapped indivdiuals, it was not until the ap- 
peals to the Fourteenth Amendment of the Constitution that fundamental edu- 
cation changes for handicappud children seemed inevitable. The Amendment 
guarantees equal protection under the law. Specif ically» whenever a state 
undertakes to provide a benefit of any kind to any citizen, it must make that 
benefit available to all citizens on an equal basis, unless compelling rea- 
sons for not doing so can be offered. This guarantee is expressed in Brown 
vs. Board of Education; 

In these days it is doubtful that any child may reasonable be expect- 
ed to succeed in life if he is denied the o(t>ortunity of an education. 
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Such an opportunity, where the state has undertaken to provide it 
is a right which must be made available to all on equal terms, 
(p; 686) 

Two principal cases set the final stage for the enactment of Public Law 94-142*. 
They occurred early in the 19708 in Pennsylvania and the District of Columbia, 
respectively. 

The first was a class action that was brought against the State of Penn- 
aylvania in the Federal District Court alleging the state's failure to pro- 
vide retarded children with access to free public education. The suit» com- 
monly known as "PARC" because it was brought by the Pennsylvania Association 
for Retarded Children, resulted In a consent degree to provide all retarded 
children with publicly supported appropriate education by September 1972. 

A similar decree in the ssme year ended the case of Mills vs. Board of 
Education of the District of Columbia. The court determined that all school- 
age handicapped children were entitled to a free public education regardless 
of the severity of their handicaps. 

Much of the legislation listed in this section reflects shifts in perspec- 
tives on the nature of handicapping conditions. Heiny (1971) described three 
disccrnable stages: 

From an historical perspective, special education may be viewed as 
developing through three successive stages: (1) treatment through 
the segregation and restriction of resources for survival appro- 
priate for people called different, (2) caring for people regarded 
as different by providing resources required for their physical 
existence, and (3) instructing such people so that they may be in- 
corporated into existing, dominant social systems, (quoted in 
Lance. 1976) \ 
Public Law 94-142, which mandates equal educational opportunity for handicap- 
ped children and youth, was signed into law on November 29, 1975, following 
an 83-10 vote of affirmation by the U.S. Senate in June and 375-44 in the 
House of Representatives in July of that year. Weeks of deliberation dis- 
closed these facts. 

1. Nearly two million children in this country were being excluded 
from education solely because of their handicaps. 

2. Half of the nation's eight million handicappeiJ received less 
than the appropriate educational services to which they were 
entitled. 

3. Many handicapped children were improperly placed because their 
handicaps were undetected. 

( Exceptional Children , 1977) 
To many lawmakers who had no previous knowledge of the plight of the handicap- 
ped, these facts were startling. From an historical perspective, then. Public 



bi I. . : 



60 



94-142 la the climax of hard-fought efforta to rectify Injustlcea and pre- 
liuUoefl of long standing. Its paasage marked the end of a aucceaaful, quiet 
rovolutlott that will be remembered for years to come. 

AND A LITTLE CHILD SHALL LEAD THEM 
Where Do We Go From Here 

Since America's Inception as a nation, the American proposition to its people 
and the nations of the world has been that freedom and Justice are basic 
human rights of the first order; that these rights must extend to all persons 
regardless of birth, material wealth, or personal circumstances; and that tThe 
colU -Ive resources of the country shall be rallied in support of any Init^fi- 
tlve to assur^ every person a fair and equal chance to take advantage of the 
opportunities such freedom implies. Thomas Wolfe affirmed this ideal in 
stirring prose: 

To every man his chance; to every man regardless of his birth, his 
shining golden opportunity; to every man the right to live, to work, 
to be himself; to become whatever his manhood and decisions com- 
bine to make him. That is the promise of America* (quoted in 
Warner & Slade, 1974) 
Almost as dramatic as the Ideal la the fact that the promise has not been re- 
alized by persons in many quarters of American society. Injustice, Inequal- 
ity, and denial of basic freedoms are a matter of record. Yet the proposi- 
tion Itself was one of process, not product. That is, the plan was not to 
guarantiiu the ideal but to assure that the ideal could be sought. In other 
words, the nation was not to be Judged by the fulfillment of its Ideals at 
any one time but by Its processes, its searchmgs, Its willingness to change. 

Nowheru is the testing of our nation's Intent to provide a fair and equal 
chani:o to all Americans more pivotal than In education. Equal educational 
opportunity is an ideal, the full realization of which requires perennial re- 
definition. Today, this ideal faces what is perhaps its most exacting test: 
Can equality of educational opportunity be extended successfully to handicap- 
ped persons who are placed in regular classrooms? The nation's schools, as 
in the past, are summoned to provide an answer. 

Public Law 94-142 sounds a clarion for the social and educational rights 
of handicapped children and youth. It seeks to establish for them the same 
rights to education that already exist for their nonhandicapped peers. Ac- 
claimed as the most significant U.S. legislation since the passage of the 
1964 Civil Rights Bill. Public Law 94-142 Is, perhaps, the most significant 
education legislation ever. 



6V 



The Crucible of Attitude 



The importance of the "quiet revolution" is a matter quite apart from the 
"rlghtness" or "wrongness" of Public Law 94-14'2.* Debates 'kbout* the Act un- 
doubtedly will peralat. However, the law is likely to bring into sharp re- 
lief the question of whether substantive attltudlnal changes, even in the 
long range, will result from the new structural arrangements mandated by the 
Act. The warning, "You can't legislate attitudes," when applied to a host of 
j discriminatory practices, is by now a common cliche. The belief is wide* 

spread, nevertheless, that once social structural conditions (e.g., specific 
' forms of discrimination) are changed values and attitudes will follow, 
j The problem that seems likely to benefit most from compliance with Public 

Law 94-142 is that of societal attitudes toward handicapped people. The con- 
cept that facts do little if anything to change attitudes is as connaon as it- 
is unproven. Certainly, however, no one is ever cured of prejudice without 
knowing thetrue facts, Ethel Alpenfels, the anthropologist noted, 
Prejudice is a social prSblem. Like illiteracy, disease, and pov- 
erty, it has causes that we nust try to understand If we are to work 
•together to correct its evils* It does not necessarily follow that 
If we know the facts we shall immediately change our attitudes to- 
ward others, but factual information Is necessary for any Intelli- 
gent action. The scientific way of thinking can help to teach the 
lesson that mankind has never fully understood: namely that many 
races, many religions, many nationalities can live together In un- 
derstanding and peace. (Alpenfels, 1946, p. 12) 
Facts alone may not change attitudes but they lay the firm foundation for 
eventual understanding. It is what we do after we know the facts that counts. 
Facts plus understanding plus a desire to conquer prejudice lead to construc- 
tive action. A living, personal comfflltment to the acceptance of disabled 
Individuals must become a reality. This full acceptance cannot be theoreti- 
cal? it must be applied and, like any application It must begin with a minor- 
ity of one. The commitment, ultimately, must be personal. 

When classrooms are made more inclusive as a result of Public Law 94-142, 
inevitably children will acquire perspectives that are different from those 
of their parents. The very fact that handicapped and nonhandicapped children 
must share classrooms, playgrov^nds , art studios, shop rooms, rest rooms, and 
field trips means that they cannot help but become accustomed to seeing each 
other and to being together. Indeed, one can look upon the methods that 
were ured to enforce segregation (e.g., separate schools; fire hoses; lynch- 
ings; "speclar* classrooms and schools; and stlgmatic labeling) as ways of 
preventing different peoples and groups from coming together and getting to 
know each other* Thus, the school experiences of students today are the 
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antithesis of thoae of their parenta and oust lead to changes in the way han- 
dicapped children are perceived, We are approaching the day when a disability 
will no longer be a relevant variable in determining educational opportunity, 
employment , and coamunity participation. 

In pondering the outcome of this grand encounter, we can only speculate 
on how this aspect of twentieth century America will be treated In future 
history books, will we be described as a caring, compassionate people of 
whom some were handicapped— physically, mentally, and emotionally/ Will they 
report that all persons— intact and handicapped— shared this age and place, 
shared also their challenge to lead productive lives, and joined hands to 
help to make the world a better place for all? Will history record how our 
nation, when it finally accepted the opportunity to change long-standing pat- 
teiiis rif neglect, error, and prejudice, no longer sought to deny these mis- 
takes but, instead, reached Into the stores of its justice, compassion, and 
humanity to produce the kind of support necessary for handicapped people to 
assume more productive lives and more equitable participatioi) in our society? 

It really boils down to this: Attitudes toward disabled people developed 
over long periods of time and, like other prejudices, can not be changed over 
night. It is unlikely that any sudden awakening producing widespread change 
win occur. WJuir. we can do, however, io to work to eliminate institutional- 
Ized discrimination against disabled people, irrespective of attitudes. 
Attitudes will follow, even if decades removed. 

Public Law 9^>-142, when fully Implemented, will do much to eliminate the 
classroom segregntion of disabled children and youth. This desegregation will 
lead to the kinds of creative encounters among children that will result In 
acceptance, camaraderie, and levels of awareness virtually unachievable 
by adults of the present generation. 

Children take for granted ideas toward which their parents can only grope. 
Adults possess the heavy burden of "knowledge" and fixed notions about the 
world and its people, their eapabllitles, and Indeed, their limitations. 
More often than not, our notions about these limitations are as much the cause 
of the limitations as they are inaccurate and defeating. 

In order to fa^'ilitate these changes, we must re-examine our outmoded 
thinking about how change takes place. The idea that e.ich generation must 
scale precisely the same obstacles and meet and resolve exactly the same 
issues and difficulties as their forebearers, just is not so. Cnildren are 
natives In a world to which adults never can belong. What seem-, difficult to 
adults may leave children wondering why it -^'as ever a problem i . the fir^t 
place. 

St 111 , -adults, especially teachers and parents, have a pivotal role to 
play in passing along to children the opportunity to form their own judgments 
and opinions, not merely to repeat the biases of the past. This --equires 
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commitment; hard work, planning, and painful breaks with established tradi- 
tion. In order simply to provide children with a chance to lead the way, < 
adults must have the vision and willingness to work hard at what Is surely a 
noble goal* • ^ 



TEXT NOTES 



1. The term Quiet Revolution" is used widely to refer to the events leading 
to the passage of Public Law 94-142, The earliest use of the term is 
attributed to Dlmond (1973) In an early article on the litigation sur- 
rounding the education of handicapped children. 

2. The legendary mountain on which the Spartans left dlelr afflicted or 
defective children. 
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M^instreaming: Dilemmas^ 
Opjposition> Opportunities 



The speed with which mainstreaming u a concept, value, and public policy 
has emerged in our lociety is litile short of amaUng. Indeed, the change has 
come about so fast and with such apparent general approbation as to raise a 
question about what people understand about mainstre^ming and iu im- 
plications for schools. Let us try to gain some historical perspective on this 
question in the hope of avoiding an oversimple stance to a very^complicated 
set of issues. Because we may chink mainstreaming is desirable is no excuse 
for assuming that institutional realities will accommodate our hopes. To con- 
fuse change with progress is to set the stage for disillui' mment. 



Mainstreaming before 1950 

Imagine that it is ahycime before 1950 and you are attending a conven- 
tion of people who work in the field of mental retardation. Suppose that at 
the general meeting someone requests the floor and makes the following 
statement: 

This is the first time I have attended this kind of meeting and I am impressed and 
encouraged by what I have heard. Thank God there are people like you who are 
fighting for justice for mentally retarded people. For too long society has ignored 
the needs of these people. Our state institutions are. as many of you have said, 
overcrowded and undentaffed: We call them training schools but for the most 
part they are custodial institutions, and pretty bad even at that. What really gave 
me a lift was to hear so many ot you call for many more community facilities to 
reduce the need for institutionaliution. For example, you favor more special 
ciasies in our schools, want to attract more and better people into special educa* 
tion. and in general upgrade training programs in colleges and universities. But 
one tHought has been nagging at me: why do we have to segregate mentally 
retarded individuals in our Khools? Whv are %ve so ready to separate them from 
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the mainstream? Why can't they be accommodated tn the regular classroom? Are 
you in favor of separate but equal facilities in exactly the same way as «ve treat 
blacks? Docs not this type of segregatk>n affect the retarded penon adversely, and 
does it not rob the normal student of a kind of knowledge and experience that %dll 
make the student a better moral person? I would like to go on record as opposed in 
principle to the segregation of mentally retarded children in our sclwob. Indeed, I 
move that we go on record as opposed to segregation anyplace. 

The speaker would have been regarded at best «a a misguided idealist of 
the bleeding heart variety, and at worst as a dangerous mentally dlaotdered 
person, out of touch vrith sorial reality and the nature and needs of menully 
retarded people. The speaker would have been met by a stony rilence and the 
meeting would have moved on to more "realistic" considerations. It would be 
an egregious injustice to judge the response as a symptom of callousacis. im- 
morality, or narrow self*interest serving the status quo. The fact is that these 
were dedicated people sincerely trying to get society to be more reqmisive to 
what the advanced knowledge, research, and experience suggested about the 
nature and needs of menully reurded people. Indeed, the people well 
undentood socieul prejudice because they devoted themselves to the welfare 
of mentally reuided people! Why would anyone "choose" to work with 
"them"? 

Let us do some more imagining. One of the people at the meeting feels 
badly that no one bothered to respond .o the speaker, and feels an obligation 
to seek the speaker out to explain why his recommendation was so misguided, 
however lofty the motivation. So, this person gett the speaker aside and says: 

You are an idealist and there is a part of me that accepu what you said about 
segregation, although in the case of mentally retarded people you are simplifying 
the cpmplexity of the issues. But let's assume that everyone at this meeting agreed 
with you. How do you think the "outside world" would react? 

ril tell you how they would react: either iirith the same stony silence you re- 
ceived at this meeting or with anger because we are telling them that their com* 
munities have been immoral. caUous, and irresponsible. And how do you think the 
school people wouM respond? They don't even want the special classes they now 
have: so how do you think they wouki cotton to the idea of putting menully 
retarded people into the regular classrooms? Put them into the maimtream? It 
would be unfair to My they vrouM like them to drown, but it is not unfair to My 
they want them on isolated * islands surrounded by an awful lot of water. 
Mainstream them? If wt came out and said thai, it would be used as evidence that 
we were mentally reurded. 

Twenty*five years later, mainstreaming became public pdicy. Did op* 
position melt away? Was there an unprecendented attitudinal and moral 
change in our society? Were welcome signs erected by schools and com- 
munities? Or were %ve dealing with a variation of the 1954 Supreme Court 
desegregation decision: racial segregation in schools was unconstitutional but 
changing practice to accord with that decision turned out to be beset by a 
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hmt of obcuckt. deliberate and oiherwiie. There were some niive people 
who greeted that dediira with a ligh of relief: thaok God the moral cancer 
was ipoited and could now be exctied-- maybe not tomorrow or neat year but 
certainly in a decade or lo. We have learned otherwiie. Deeply rooted at- 
vtitudet, inirained and reinforced by tradition, and inititutional and locial 
ftructure and practice, are not changed except over a iMg period of time 
(Snraion 197S). And mainitreamiqg k no exception. 

Let us examine more clearly what contributed to this change in attitude 
and policy. The fim set of facts represented a convergence of events and 
forceii the quick growth and power of a national parents* group; the Ken* 
nedy famity*t perMnal and political interest in mental retardation powered 
by the financial resources of the Kennedy Foundation; and <»poses in the na« 
tional media^of degrading cmiditions in state institudons that ma|le mental 
retardation a topic of public interest. But this change is not comprehensible 
unlets one lees it in the context of an even more drastic social change ac* 
celerated by the Great Depression: the %videtpread acceptance of the idea of 
governmental responsibility for dtiiens rendered dependent or handicapped 
for reasons beyond their control (Sarason 1976). 

Before the thirties, it was not leen as the federal govemment't respon* 
ribiUty to intervene in matters of education and health. There were a few 
handicapping conditions such u blindness for which there were modest pro* 
grains, but they were the exceptions and not to be considered forerunners of 
an increased federal role. The philosophy of "that government is best that 
governs least'* made it extremely difficult to sustain national attention on 
issues in education and health. At best, .they could receive attention in the 
states but even the states were guided by the prevailing philosophy. It took a 
national economic calamity to surt the process ci philosophical change, so 
that today our prepotent response to a social problem is to think in terau ot 
federal policy and programs. 

At the time that mental reurdation started to receive national attention 
aiul the pressures for a federal role began to mount, there were social forces, 
at first unrelated to policy issues about mental retardation, that later had the 
most influence on how these issues vrere to be transformed. We refer here to 
the civil rightt movement, which came from the desire to eradicate racial 
diKrimination but which soon spread far beyond these confines to include 
the rightt of women, homosexuals, <rider peo{de, members of the armed 
forces, children. What were their constitutional rightt? What constituted 
their equality before uie law. and how had tradition and practice come to 
rob them of their basic constitutional rightt as dtiiens? On what comtitu* 
tional grounds can mental patienu be confined in a sute ho^tal? What are 
the legal rcstrictiom to the use of psychological testt as a basis for job promo- 
tion? What legal procedures must be observed before a child can be sus- 
pended or expelled from school? 
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One could ask scores of similar questions, all testifying to a resurgence of 
attention to individual liberties and rightt. Put in another way. the law and 
therefore the courtt became agentt of social change. The most pervasive 
changes have been through judicial decisions essentially reinterpreting or 
enlarging the scope of laws and existing constitutional language. And many 
of these decisions were not greeted with anything like unanimous approval* 
involving as they did radical changes in institutional thinking and practice. 
And that is the point; although these court decisions were stimulated by 
"plaintiffs" seeking change, they were opposed by "defendantt" who were by 
no means few in number if lacking in strength. To interpret a decision in 
favor of the plaintiff as a "victory" is understandable but one should never 
underestimate how long it can take for the spirit of victory to become ap* 
propriately manifest in practice. 

When mental retardation fint became a topic of public discussion, 
moral^humane rather than legal*constitutional matters were in the forefront. 
Mentally retarded people "deserved" as much attention and programmatic 
support as other groups with disabling conditions. In fact, advocates for the 
mentally retarded wanted no more, and certainly no leu, than "separate but 
equal facilities." No one was calling for elimination of state training schools 
or special classes. However, it did not take long before the rationale behind 
the historic 1954 Supreme Court desegregation decision began to influence 
the thinking of advocates for the mentally retarded. 

Central in that rationale was the argument that segregation has per> 
nicious effectt both on the segregant and the segregationist. The 1954 deci* 
sion marked the fint time that the Supreme Court had ruled the findings of 
social science research admiuible as evidence, and the weight of that 
evidence was that segregation had adverse effecu on white and black 
children (Fellman 1969). Generalizing from that rationale, it is not surprising 
that iu judicial relevance to mentally retarded people began to be examined. 
As a consequence, the status of mentally retarded people became a focus of 
legal scholars. 

Lawyers did not have to be sophisticated about mental retardation to see.* 
study, and write about legal-coiutitutional ittues long ignored by everyone. 
And once the forces behind the movement for more and better facilities 
started to go down the legal -coiutitutional road, their goals became more en* 
compassing and radical — radical in thai they found themselves at a familiar 
root: segregating mentally retarded people in Khools or elsewhere was de« 
meaning to all involved. Blatt and Kaplan's (1966) Christmas in 
Purgatory --M pictorial euay of scandalous institutional conditiom that was 
given such a big play in the mau media and placed in the hands of every 
United States Congressman -told only what happened to those who were 
segregated. In his subsequent boob (Exodus from Pandemonium, 1970; 
Souls in Extremis, 1975; The Revolt of the Idiots; 1976) Blatt rounded out 
the picture by teUing us what happeiu to the segregators. 
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The literature on the impact of court deciaioiu on mentally retarded peo- 
ple m ichooli, imtitutioni, the community, and work U vaat. It u alio nag. 
genng in complexity of detaiU and the niceties of legal argument to thOM un- 
familiar with coniiitutional law and the working! of the judiciary. But to 
•omeone interested in hUtory and social change it U a faMinating literature. 

(1976) edited by Kmdred. Cohen. Penrod. and Shaffer. Thu book diKusies 
the major court decUioni as well as suggesu the major problem areas whose 
legal-constitutional status has yet to be clarified. Another important and in- 
structive book is n. Right to Education by Lippman and Goldbeig (197S). 
describing the development and consequences of the landmark Pennsylvania 
court decision affiiming the right of all handicapped children to an educa- 
tion. It IS interesting that fhe authors, who participated in the litigation, saw 
the case as a variation of 1954 Supreme Court desegregation decision. 



Opposition 

We have given this very brief overview in order to make a point too easily 
overiooked: the change in societal attitude and social policy was spear- 
headed by a dedicated minority relying on political pressure and the courU; 
at every step of the way this minority encountered opposition, especially from 
those m schools, institutions, and state agencies who saw how drastic the pro- 
posed changes would be for them. TWs opposition, of course, is quite 
understandable. After all, few people look with relUh at the necessity of 
redefining their roles, activities, and values. Those who opposed the pro- 
posed changes were not evil or unintelligent people. Far from it. They were 
people engaged in public service, carrying out their tasks in ways that their 
professional training as i^f II as long-sunding custom said was right and effec- 
tive. To be told that their values were iwong, that they had been con- 
tributing to evil, and that they would have to accommodate to new pro- 
cedures and practicei. it is no wonder that opposition did not dissolve. It may 
have had an opposite effect. 

Consider the structural-administrative relationship of the field of mental 
retardation to the field of education, beginning with colleges and univer- 
sities. In our schools of education, mental retardation has always been 
••special" or "exceptional," in that whatever it was, it was pretty much by 
itself, away from the mainstream of "real" education. Faculty and studenu in 
mental retardation were rarely viewed with a sense of pride, as an indispen- 
uble part of a department or school of education. It is not by chance that in 
our private colleges and universities mental retardation wu hardly 
represented, and most of the time was completely unrepresented. If it was 
represented in our sute colleges and universities, it wu less beckuse it was 
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viewed u indispemable and more u a reaction to preiiure or legiilation for 
rwparing the teachen to take poiitioni in state insUtuUoni. Even then, the 
department of mental retardation or special education tended to be mall 
and poliUcally weak. If theK departmenu were more tolerated than waimty 
embraced it bespoke of anobbishnesi reinforced by and leflectinc societal «t« 
titudes. 

The field of menul reurdation was seen as an unrewarding one in which 
to work. The field had a "hopeless" quaUty and if people entered it, it waa 
either because the could not make it in the mainstream of education* or they 
were misguided, or they were noble, aelf sacrificing individuals. 

But there was a more fundamental aaiumption that undetgirded all of 
these perceptions and it was one that everyone accepted: to undenund and 
educate mentally retarded studenu required theories and techniques dif- 
ferent from those required for "normal" human being*. There is or should be 
one human p^rchology based on principles applicable to all people. Women 
are different from men, Republicans from Democratt, and Catholics from 
Protestanu, but to conclude that these differences ariK on the basis of 
psychological-develc^mental social principles and processes unique to each 
of these groups is gratuitous and a massive misinterprejtation of what we have 
learned about human behavior. Because people develc^ differently does not 
mean that their development was governed by different processes. Diversity 
in behavior among people does not require resorting to diversity in underly. 
ing principles. 

In any event, the separation between special and "regular" education, a 
separation accepted by both, was based on the assumption that retarded in- 
dividuab required special theories: they were different kinds of human be- 
ings. Therefore, people trained to understand and work with retarded 
children could not work with normal children, and vice vena. For all prac- 
tical purposes, the could not talk with each ptheri They segregated 
themselves from each other, and the thought that perhaps they should be 
together in the mainstream wu considered ludicrous. The opposition to 
mainitreaming children was long conuined in the political -administrative- 
social structure of departmenu and schools of education in our c iUcges and 
univenities. 

When we look at the public schools we would have seen much the same 
set of relationships, except that special class teachers and their studenu were 
now isolated from the mainstream. It is only in recent years that the special 
classroom was physically u well-appointed and situated as the reguUr one. 
Not all schools had special classes, and some children were bused to a school 
which did have one. To the rest of the school faculty* the special class teacher 
was a second-class dtisen, someone who was expected to be a good custodian 
rather than an effective educator. Studenu were placed in the special class 
"for life"; there wu no expectation that they would be returned to the 
regular class. And it wu by no meam infrequent for children to be placed in 
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the ipecial claii becaiue of their behavior rather than their academic inade- 
quacy. Special clauet were not numerous enough to accommodate all re- 
tarded children, and it should not be lurprising thai ihese clanes were uied 
lelectively for purpoaet of behavioral control. 

Aside from the special teacher, nu one was concerned about what ihe 
children learned or at what rate, because they were not expected to learn 
very much and even that would take yean. The school principal, who either 
by tradition pr administrative regulations came from "regular" education, 
considered himself incompetent to advise ihe special class teacher and, not 
infrequently, the principal saw the special class either as an unasked for 
burden or a blemish on the school's image. In urban settings, there wu a 
supervisor of special education who would visit the classroom occasionally. If 
the ipecial clau teachers felt alone and unwanted, they were feelings war\ 
ranted by reality. It would be a grou mistake to see their situation in person^^ 
terms, or, better yet, to react to it in personal ways, liweua siiualion prt^y 
much vitwtd as '^naiural" by almosi tveryone, including ihe special chis 
teacher who if she fell otherwise was careful not to articulate it. Attest, the 
special class teacher would have been delighted to achieve separate but equal 
status. Nor must we overlook the fact that what we have described had the 
sanction of the community. 

The pressures for mainstreaming did not come from within educational 
iiutitutions and that fact alone allows one to predict that these pressures 
would be resisted. It is not a case of the "good guys and the bad guys." Per* 
sonaliiing the polarities in such ways overlooks how both sides are reflecting 
tradition, history, and a fast-changing society. Institutional custom and 
practice are effective bulwarks to forces for change and this, we too easily 
forget, has both good and bad features. On the one hand, we do not want 
our institutions to change in response io every new fad or idea and, on the 
other hand, we do not want them blindly to preserve the status quo. In 
regard to mainstreaming. how one regards the oppositional stance of our 
schools and university training centers will depend on how one feels about 
mainstreaming. If one is for mainstreaming. then one ¥Al\ tend to view op- 
position as another instance of stone-age attitudes. If orients against 
mainstreaming, one will tend to view it as another mbguided effort that will 
further dilute the quality of education of everyone. 

The important point is that opposition to mainstreaming wu predic* 
table. To proceed as if that would not be the case is to deny the obvious 
about iiutitutional custom and practice, especially when they have always 
been congruent with societal values and attitudes. What happens when 
societal attitudes begin to change, at leut among segments effectively 
organised to bring about change, and that change, like mainstreaming, is 
generally seen as related to many other matters involving basic constitutional 
issues? As we indicated earlier, the legal and human issues emerging from 
segregation practices in regard to mentally retarded individuals can only be 
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understood in the context of an upswell of protest against diKriminating 
practices in regard to many other groups. 

What frequently happens is that legislatioii is passed and public sen- 
timents are translated into public policies having the force of law. From that 
point on, institutional opposition must conform to the law's intent and re- 
quirementt or suffer sanctions. This, of course, does not mean that by virtue 
of the law, long-standing attitudes and practices have been dissolved and 
reconstituted to willingly accept iu new thrust. One has to expect that ways 
will be sought to circumvent the new intent.or to implement it miidmally; 
This was true in the case of discrimination against any minority. Passing laws 
is far easier than getting them implemented consistent with both their spirit 
and their letter. This says less about human capacity to be socially perverse 
than it does about the strength of institutiooalised custom and practice. We 
are not dealing with opposition based on "perspnality" but on institutional 
custom, organization, and values. 

For example, Andelman (1976) writing about the Massachusetts 
mainstreaming law (Chapter 766) which served as a model for the federal law 
94-142 passed in 1975, says: 

Teachers are also concerned with the accountability faoor in 766. The law 
stipulates that parenu of a child with special needs must approve the educational 
progmm designed for the child before such a program is implemented. Once the 
parenu approve and sign the plan, the local Khool committee ii legally bound to 
iu specifications and required to produce the educational outcomes specified for 
the child. Teachen believe that they will be held responsible for failing to produce 
in children certain desired educational outcomes, when in fact, it is the larger 
system of public education which has failed to provide adequate resources for such 
outcomes even to be approiimated .... 

For abnost a decade teachen in our sutc liave been negoiiiting their wages, 
hours, and conditions of employment. Hundreds of local collective bargaining 
agreemenu ( a number of them negotiated on a multi«year basis) have ettablitbed 
the structure of the teachen* work day and the nature of working conditions as 
they pertain to instructional assignmenu. preparation time and responsibilities, 
access to professional development resources. in*senrice education, participation 
in curriculum development, and many other issues. 

Aware of the fact that there was bound to be some conflict between their pre- 
sent collective bargaining agreemenu and what the requiremenu of the new 
Chapter 766 might be, teachen hqied that regulations for the new law could be 
promulgated sometime during the Khool year of 1972-1973 so that the collective 
bargaining required for the 1974-1975 Khool year could take into account the 
shape and Kope of the new mandate. However, regulations for Chapter 766 were 
not promulgated until the spring of 1974. and many of the provisions of those 
regulations did prove to be incompatible with many collective bargaining 
;^Tcenients. 

For example. Chapter 766 requires that r eetings to plan special*needs pro* 
grams for children are to be Kbeduled at the coavenience of the child's parentt. In 
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an induitrial state like Manachuietu, where both parenU usually work, this means 
that many such kHooI meetings have to be held after the Khool day and 
sometimes in the evening or on iveekends. The requiremenu of a new state man- 
date that certain things may have to take place after the normal work day of the 
teacher ate incompatible with collective bargaining agreemenu which define the 
structure and nature of the teacher's work day. After two yean of collective, 
bargaining, the problem is still not resolved in many communities [pp. 20-21]. 

Let us become concrete. We giye below most of a summary of the federal 
law. It wa« prepared by the Children's Defense Fund (1976), an a^iency 
which, as iu name implies, seeks to protect and enlarge the rights and oppor* 
tuntties of children. 

On November 29, 1975, the Education for All Handicapped Children Act (Public 
Law 94*142) wu signed into law, This law builds upon, expands, and will even- 
tually replace the Education of the Handicapped Act, including Part B which pro- 
vides assistance to states, as amended by the Education Amendments of 1974 
(Public Law 93-380). P.L. 94-142 will become fully effective on October 1, 1977 
(FiKal Year 1978). 

Both laws are extremely important for children who are handicapped, or 
miKlatfified as handicapped by their Khool districtt, and for parents of these 
children because the laws (1) require states to provide special education and 
related services to children with special needs, (2) provide financial auistance to 
states and local school diitricu to develop appropriate programs and services and 
(S) establish and protect substantive and procedural righu for children and thetr 
parenu. 

Slaie Plan 

To be eligible for money under EHA-B, a state must develop policies and pro* 
cedures in a "state plan'* to iruure that the requiremenu of the law are carried out 
in every Khool district in the state (whether or not that Khool district actually 
receives EHA-B money). State plans must be available to the public for comment 
and then submitted for approval to the Federal Bureau of Education for the Han- 
dicapped (BEH) in the U.S. Office of Education. The statf plan must demonstrate 
that the state has established and will enforce the following: 

1) Full Strvices Coal^ti goal of providing all handicapped children .yvith "full 
educational opportunities**; at least 50% of the EHA-B funds must be given to 
children who are receiving no education at all (i.e.. are not in Khool) and 
children who are severely handicapped. The plan must provide a timetable 
showing how Krvices, penonnel. equipment and other resources will be 
developed and assigned in order to reach "full Krvices". 

2) Dug Proetss 5o/#gtmrcit— policies and procedures dcKribing due process 
safeguards which parents/children can uk to challenge decisions of state and 
local officials about how a child has been identified, evaluated or placed in a 
special education program^ 

TheK ufeguards must include: 

a. prior notice before a child is evaluated or placed in a special program; 

b. acceu to relevant Khool recotds; 
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c. an opportunity to obtain aiTindependent evaluation of the child's special 
needs; 

d. an impartial due process hearing to challenge any of the dcdsions described 
above; and 

c. the designation of a "surrogate parent** to use these safeguards for each 
child who is a ward of the state or whose parent or guardiaa is unknown or 
unavailable. 

3) L§M Rutrictivi AU^mativi'-' local and statt proccduus to assun that han* 
dicapp0d ehtidnn are cdueattd with non-handscapptd cAsUren to lAe exUnl 
possibh, Siparatf schools, special classes or other removal of any handicapped 
child from the regular program are onfy allowed if and when the school district 
can show thai the use^a regular educational environmfnt accompanied by 
siipplemeniary aids and serUces is not adequate to give the child what he/she 
needs {emphMis in original]. 

4) Son Discriminatory Testing and £ub/mi^— procedures showing that tesu 
and other materials or methods used to evaluate a child's special needs are 
neither racially nor culturally diKriminatory. The procedures should also 
assure that whatever materials or methods are used, ihey are not administefed 
to a child in a diKriminatory maimer. 

5) ConfidentiatUy of Information about Handicapped ChiUlren--pTOCtiure$ to 
guarantee that information gathered about a child in the process of identifying 
and evaluating children who may have special educational needs, is kept con- 
fidential. State procedures mutt conform to regulations, issued in the February 
27, 1976 Federal Register by the Commissioner of Education, which include re- 
quiremenu that parenu muu be given the opportunity to see relevant Khool 
records before any hearing Is held on a matter of identification, evaluation or 
placement of a special needs child. TheK regulations also apply to the re- 
quiremenu for confidentiality of information uinler the Education for All Han- 
dicapped Children Act. 

1) Full Service Goa/'-"free appropriate public education'* must be available to all 
handicapped children ages S-18 by September 1. 1978 and to all handicapped 
children 3-21 by September 1, 1980 unleu, with regard to 9-5 year olds and 
18-911 year olds, "inconsiuent** %rith state law. States mutt place a priority in 
the use of their funds under this Act on two groups of children: 1) handicapped 
children who are not receiving an education, and t) handicapped children with 
the most severe handicaps, vrithin each disability, who are tcceiving an inade- 
quate education. 

2) Due Process Safeguards-- om of October 1, 1977 the policie» and procedures 
dcKribing due process afegu^rds available to parenu and children in any mat- 
ter conceming a child's identification, evaluation or placement in an educa* 
tional program mutt include: 

a. prior notice to parenu of any change in their child*s program and written 
explanation in their primary language, of the procedures to be foik>wed in 
effecting that change; 

b. access to relevant Khool records: 

c. an opportunity to obtain an independent evaluation of the child's special 
needs;' 

d. opportunity for an impartial due process hearing which mutt be conducted 
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by the SEA or local o? intennediaie Khool diurici, but in no caie by an 
employee "Involved In ihe education or care of ihe child.** In any hearing, 
parenci hav the righi to be accompanied by a lawyer or any individual ¥riih 
•pecial kno> <edge of ihe problem! of ipecial needs children, ihe righi lo 
present evidence, lo confront, compel and crou'ciamine wiineiiet, and lo 
obtain a tranicript of the hearing and a written decision by the hearing of- 
ficer. Parenu have the right to appeal the hearing decision lo the SEA and, 
if they are still dissitisried the SEA ruling in federal or state court; 

e. the right of a child to remain in his/her current placement (or, if iryin; to 
gain initial admlaion to school, in the regular whool program) until the due 

process proceedings are completed; and 

f. the designation of a "surrogate parent" to use the pro^uret outlines above 
on behalf of children who are wards of the state or whose paienu or guard*.^ 
ians are unknown or unavailable. 

S) Liosi Ristfictivt /4AtnMlit«-*handicappied children iiKluding children in 
public and private institutions, must be educated as much as possible with 
children who are not handicapped. 

4) Non-Discnrnmalory Tisimg and £u0{uolidn-rthe tests and procedures used to 
evaluate a child's special needs must be racially and culturally non- 
diKriminatory in both the way they are selected and the way they are ad- 
ministered, must be in the primary language or nuMie of communication of the 
child, and no one leu or procedure can be used as the sole determinant of a 
child's educational program. 

5) IndiiAdualixtd Educational Msni— written individualised educational plans for 
each child evaluated u handicapped must be developed and annually reviewed 
by a child's parents, teacher, and a designee of the Khool district. The plan 
must include statements of the child's present levels of educational perfor* 
mc'nce, short and long-term goals for the child's performance, the specific 
c.Uerta to measure the child's progress. Each school district must maintain 
records of the individualiied education plan for each child. 

6) Ptnonnti Oeve/opmenf— comprehensive system to develop and train both 
general and special education teachers and administrative personnel to carry 
out requirements of this law must be developed by the state, and each local 
Khool district must show how it will use and put into effect the system of per* 
sonnel development. 

7) Participation of Childftn in Frivatt Schoob—fm special education and 
related services must be provided for handicapped children in private elemen- 
tary and Kcondary Khools if the children are placed or referred to private 
Khools by the SEA or local Khool districts to fulfill the requiremenu of this 
law. The SEA must assure that private Khools which provide programs for 
handicapped children meet the standards which apply to state and local public 
Khools. and that handicapped children Mrved by private Khools are accorded 
all the same righu they would have if served in public Khools. 

To the reader unfamiliar with how Congreu pmsses a law we recommend 
Bailey's (1950) Congress Makes a Law. It conveys well how legislation 
emerges from a welter of forces, past and present, leading inevitably to com- 
promise and ambiguity. Those of u$ not saddled with responsibility for 
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legislation underestimate t}ie role of compromise, conflict, and competing 
values in shaping legislation. More recent and relevant to educational policy 
and implementation is Gallagher's (1975) brief but highly instructive article^ 
*'Why ihe Govemmeni Breaks its Promuei " Gallagher had an important 
post in the federal bureaucracy concerned with education and, as the title of 
the article suggesu, he came away from that experience with a very realistic 
view of the inevitable gulf between the spirit and comequences of legislation. 

If a welMnfomied citiienry is the basis for a democratic society, we are in trouble. 
My own eaperience of three years in Washington convinces me that not one in a 
thousand citisens hu even a rudimentary knowledge of how things get done in 
government. This section and the one following give a brief indication of some of 

the decision«making points in both the legislative and executive processes that 

determinelhe^shape aml-migniiude jif educational programs supported by the 
federal government. - - . _ ^ ^ 

Gallagher goes on to deKribe "The Rise and Fall of the National Institute of 
Education/* 

The establishment of the National Institute of Education (NIE) in 1972 grew out 
of disappointment with the existing education research program within the U.S. 
Office of Education and a desire to set up an independent organisation on the 
model of the National Insi- tutes of Health. Some rhetoric to the effea that this in- 
stitute would be a key to reform in American education was helpful in getting 
legislation establishing NIE through Congress. 

Two highly contradictory goals were presented at the same time: NIE would 
support major investigations into basic research on the teaming characteristics of 
the child, jind it would finance innovation programs testing major alternative 
educational strategies and procedures. 

Advertised as a big new $100 million a year education program, it actually 
turned out to have le« than |20 million of new money, a sum inadequate for the 
ambitions or needs of American education . The rest were funds required merely lo 
continue or complete already committed efforts. 

Three years ago. in testimony before the Select Sub-committee on Education 
in the House. I predicted a corrosive cycle of overexpectation undet/unding' 
disillusion for NIEninle^ limitatiom were squarely faced. One way to come to 
grips with reality is to examine the price tag for various educational products. Ex- 
perience has given reasonable guidelines on what programs cost. With S20 million 
of new money. NIE could fund one major curriculum project, one experimental 
school, and some miscellaneous smaller projecu. That is all. Obviously, legislaton 
or budget examiners would be ill-advised to express quick disappointment that 
American education has not been reformed by NIE in one or two years' time. 

NIE found itKlf in another catch. The authorising legislation provided that a 
National Council of Education Research be established as the policy making 
board. But appointment to the board was made only through the White Houk, 
and this procedure was delayed until almost one year after the legislation was 
passed. The professional leadership of NIE was forced to choose between two 
courses, either of which was highly dangerous: they could embark on major new 
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directions clearly intended by the legulation and ri$k criticism for ignoring the in- 
tent of Congreu that policy be determined by the National Council; or they could 
wait until the National Council was established and rUk criticism for being 
unresponsive to the clear need to get started In itinovattve directions. The NIE 
leadership engaged in a little of each and wu predictably criticised on both 
counts. 

Two yean after its initial funding the National Institute of Education lies in 
shambles, struggling against administrative mishaps and lack of money. The 
Senate Appropriations Committee report ri?cently suggested that NIE disband. 
What now? Again, there are two courses, neither of which holds much promise. 
One is to fire the whole leadership cadre of NIE on the "personal devil ' theory; the 
other is to reorganize NIE into some other slot in the HEW complex in hope that 
some benefit will be gained by changing the label on the door. Meanwhile, cries 
for reform in education peraist. 

In discussing Public Law 94- 142 we must constantly bear in mind that we 
will be dealing with ambiguities, compromises, expectations. and~^history.^ 
Before caking up a few of the provisions of Public Law 94-142 we should 
warn the reader that this federal law is very complex, containing many provi- 
sions for priorities, time schedules, funding levels, diagnostic and testing 
practices, advocacy for children, parental role, etc. This law, superceding a 
previous federal law. went into effect in October 1977. In late 1976, the 
federal regulations, spelling out in detail the criteria by which the law would 
be administered, were published. Those regulations determine the confines 
and substance of required state plans and regulations which, in turn, deter- 
mine the plsins and regulations required of local districts. Congress passed a 
law. the executive interprets and administers it. and so down the line. At 
every step of the way one is dealing with interpreUtiona of interpretations. At 
this time, it is obviously impossible to evaluate the law's consequences. Some 
states such as Connecticut, California, and Massachusetu already have 
legislation consistent with Public Law 94-142, but most do not. 

In the discussion that follows we examine some of the possible implica- 
tions of a few of its provisions on two grounds: the historical background; and 
discussioTu with teachers and administrators in local school districts as well as 
with staff of state departmenu of education from several sutes. 

In digesting these diKussions we could come to only three firm conclu- 
sions. Pint, there was unanimity that the law would have massive conse- 
quences for public education, although there was no unanimity on what 
these would be. Second, implementation of the law would require an equally 
massive increase in time, energy, and paperwork for everyone. Third, despite 
the funding provisions in the law, the long-range effect would be to require 
local school districts to increase their school budgeu. Less firm than these 
three conclusioru was the view that one has to nurture a healthy skepticism 
about the relationship between what school people say they will do and what 
they actually do. 
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What follows has to be regarded not as an effort at prediction or evalua* 
tion but as a kind of analysis seeking to determine how past historical trends 
interacting with emerging attitudes and practices in today's realities can give 
us a glimpse of the future. Acceptance of mainureaming as a concept and 
value is a' socially moral triumph, but just as we had no good reason to accept 
the Supreme Court's 1954 desegregation decisions as "solving^' a problem, we 
' have no reason to view Public Law 94-142 as a solution to other fomu of 
educational segregation. Social pendulums swing from one pole to the other* 
in part because of our tendency to underestimate how deeply ingrained prac* 
tices and habiu of thinkii^ manage to subvert our better intentions. If whit 
follows cannot be characterised as sunshine and light, it is not because we are 
cynics but because we cannot let our hopes blind us to obstacles. 

Legislation is often a strange mixture of inkblot and unambiguous 
statemenu about intent, consequences, time tables, paymenu, and 
punishmenu. Public Law 94-142 is no exception. Far from being a criticism 
~ljf^hirhiwrour-€4iaractexuatiQjnJiijntei^ suggest that there is sometimes 
wisdom in the ambiguities* For example, takTlheriteiir^^^ 
sonnet Development, Why is personnel development necesury? If the aim of 
the law is to mainstream handicapped children, why is personnel develop* 
ment necessary for special and regular education teachers? If mainstreaming 
is an effort to eradicate discriminating segregation, should not the law be ex* 
plicit about phasing out special class teachen and claurooms? And why does 
the law require so many procedures and controls in an effort to insure that 
the law's intent will be implemented? Have the schools been so lawless about 
the righu of handicapped children, so discriminating, or so unresponsive as 
to require all of these new procedures and controls? 

One might come away from a reading of the law with the conclusion that 
schools have not been for handicapped children but against them. The fact is 
that the contenu of the law only make sense if one auumes that the forces for 
the law undentood quite well the opposition on the part of school personnel, 
and that school personnel would have to be "helped*' to adjust to new condi- 
tions not of their making. Indeed, without federal moi^ey as an incentive and 
a few years as a kind of grace period, the implication seems to be that 
mainstreaming would be impossible to institutionalise. 

Where the law is most clear the rationale is the most implicit. This is 
another way of saying that those who wrote the law knew well that a radical 
traiuformation of the Khools was being called for and that it would en* 
counter opposition for some time to come. Mainstreaming, like Khool 
desegregation, would take place with ^'deliberate speed.*' a phrase from the 
1954 Supreme Court desegregation decision. That phrase in the decision was 
ambiguous and wisely so, although none of the Supreme Court justices ex* 
pected that a quarter of a century after the decision, school de^gregation 
would still be encountering mammoth obstacles. A reading of Public Law 
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94- i4t luggcttt that although iu )«riten may have been awaie of the nature 
of th* oppotuion. their time penpective was far more optimUtic than thoae of 
the supreme Court juiticet in 1954. 

WH^t we have juit laid aaumei that the intent of the law was to end 
•egregalion practice*. That thii U an unwarranted anumption ii clearly tug- 
geited by the itein Uast Rtslriciivt AUttnativt. What thii item boiU down fo 
u that wl^n a ichool dUtrict can ihow that the uae of a tegular educational 
environment accompanied by lupplementaiy aida and lervice* U not ade- 
.quate to giye the child what he or ihe neet<i. educaUonal legregation ii per- 
miMible.. ^iven the law's implicit recognition of the oppolition to 
maiiutreaming one does not need to be a cynic to predict that Khool 
diitricti wou^d find wayi to juMify the continuation of special clanet. It 
would be a rejection of every theory of individual and institutional behavior 
If ichool distn^u did not seek ways to continue what they regard as right and 
proper. This isWt because they wUh to diM^riminate in the pejorative sense 
against handicabped people, but because the law and the schooU agree that 
there wUl be maiW cases where mainstreaming is impouible. The law and the 
Khoolsarejio^ about principles. What the law intends is that 

the nwnSer~orsigregmi~im 

shoild then amend our prediction in this way: The schools will seek to 
mainstream more hkndicapped people but the bulk of these people will con- 
tinue to be segregated. Public Law 94-142 intends a modest quantitative 
change and. in thaiVespect it is miles apart from the 1954 decision which 
ruled segregation uncbnstitutional. 

The word "mainiireaming" never appeared in the federal legislation, 
lending support to ihl^ position of some people who were influential in 
developing 94-142. that the law is being misinterpreted by different in- 
dividuals and groups. lA is a position fully congruent with our observations 
that in practice the law \s not being implemented in the spirit of "separate 
but equal facilities are inherently unequal." Indeed, many of our observa- 
tions suggest that in many School districts economic-budgetary considerations 
are far more potent than anything else in determining whether a han- 
dicapped child is mainstreamed or not mainstreamed to any extent. 

This is a point that Scull (1977) emphasizes in relation to the decarreraiion 
movement. It is precisely when economic- budgetary considerations become 
primary that one has to set drastic limiu to the relationship between the spirit 
and the consequences of legislation like Public Law 94-42. 

Equally distreuing. profeiiional rivalries among Khool psychologisu. 
teachers, guidance counselors, and other educational specialisu frequently 
appear to be having adverK effects on the formulation and implementation 
of a handicapped child's individualized educational program (lEP), a "pro- 
gram" mandated by the law but the contenu and processes of which are 
vague. We know of instances where professionals participating in the for- 

\ 
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mulation of a child's lEP have not made itcommendationt to maimtream ^ 
child because of conflict %dth the school district's policies, raisii^ the thorny, 
ethical question: Who is the client? 

From a narrow, legalistic standpoint, it may be inappropriate to view 
Public Law 94-142 is an attempt at mainstreaming. But it it clearly not in* 
appropriate to say that the law never could have been written and passed ex* 
cept in a climate suffused with the mainstreaming considerations explicitly 
contained in the 1954 desegregation decision. If the law is being "misinter- 
preted" M mainstreaming legislatim, it is due Icm to what the law actually 
says and more to a perception of some people that the law was a derivative of 
■nti'segregation sentiment. Given our observations about how the law is 
beinglmplemented, the silence of the law abput mainstreaming, u well as its 
emphasis on due process and least restri^ive alternative, suggesu that the 
law's evasiveness about mainstreaming is setting the stage for future court 
battles about mainstreaming as a value and practice. 

Gallagher (1972) regards the controveny about labeling as fruitlos and 
makes the case that from the standpoint of influencing and developing 
public policy, "labelling is a standard first step in trying to provide jiieeded 
<ervices'l-(g^29UHiitory,is_Q n_Callagher's side. Gallagher tlicn g oes onjo 
emphasise what he considers more important than labeling: How op^ition 
to mainstreaming is based on long*standing attitudes, practices, and Khool 
structure. J 

There U yet another problem that his been inirept gently under the educational 
rug, but that community activtits and parent groupi have called to our attention 
again. It is that special educational placement is too often an exduiionary proceu 
maiquerading as a remedial proccti. The regular educational program is only too 
happy to refer their most troublesome caiei to special education. In too many in- 
stances general educaton only aik one thing of the special educational pro- 
gram-that it take thoie troublesome children and not give them back. 
The special educator hu long held to a philosophy that he has been unable lo im- 
plemeni in the educational system. A fme eaample of the theoretical position is 
presented by Reynolds (1971): 

Special education should be arranged so that the normal home. Khool. and 
community life is maintained whenever feuible. Special educacioii 
placements, particularly those involving separation from normal school and 
. home life, should be made only after careful study and for compelling reasons. 

[p, 425). 

The learning requiremenis of exceptional pupils, not only their etiol<^cal or 
medical clauification. should determine the organization and administration 
of special education [p. 429). 

These are sentiments that most educators could easily subKribe to, yet data col- 
lected informally by the Office of Education suggested chat special education was 
de facto, a permanent placement. In a number of large city Khool systems far less 
than 10 percent of the children placed in special education classes are ever re- 
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iHTl «''«"ton When one consider! that the referral error could well 

De that high. It it eaiy to conclude that the bridge that should exiK between ipecial 
and regular education i». in fact, not really there. The traffic aU goei in one direc- 
tion. ^ 
* 

l>n parcntt have rcccmly sued the itite of Pennsylvinii for excluding their 
retarded children from educitionil lervicei, thui violiting their right to equil 
educattonil opportunity, md have received a favorable judgment. The concept of 
ztfo re;ecl. that no child shall be denied educational Mrvicet appropriate to hU 
level of development and need, leems to be on the verge of acceptance in our 
•ociety. But such a victory will be a hollow one if what happens b merely a more 
•ophiiticaicd venion of exclusion, this time to a special educational program that 
cannot deliver effective services and cannot negotiate that child back into the 
regular program when appropriate [Gallagher 1972, p. 529J. 

A note of reality. To someone unfamiliar with tchools. Public Act 94-142 
will appear ai a step to initiate mainstreaming. The fact is that most han- 
dicapped pupib have always been mainstreamed in the public schools. In 
whatever ways schools may have defined a handicapped child there were 
— nevcr^ough^pectaWaiiesnn^hrichooUto accommodateTilhhe children so 
defined. Special classes for the mentally retarded go back a long way in our 
lociety but never has there been other than a very small fraction of these 
children in these classes. This was not becauw school personnel wanted few 
special classes but rather an unwillingness to bear the cocu. In recent 
decades, due to state or federal subsidies special classes have been developed 
for other types of handicap such as perceptually impaired, learning disabled, 
and emotionally disturbed, but the number of children in these classes has 
always been a very small percent of those considered to have a handicap. 

Why, then, this new push for mainstreaming? Several facton have been 
at work. First, it is obvious that if a handicapped child is placed in a special 
class it is not because of the diagnosis. If it were, how did the Khools decide 
to place one handicapped child ip the special class and not many others with 
the same diagnosis? The most frequent answer has been that the children 
placed in the special dais were disturbing in the regular class. And not infre- 
quently that said as much about teachers as it did about handicapped 
children. In short, special classes were a kind of dumping ground for 
behavior problem" children, and the dumping was not always deserved. 
Second, the dramatic increase in special classes of all sorts in the past two 
decades was a direct consequence of state and federal subsidies that made it 
"profitable * for Khool systems to set up these daises. As one teacher said: 
"Now we have a lot of places to dump children.** Third, particularly in our 
urban areas, special classes tended to have a disproportionate number of 
children from ethnic or racial minorities, a tendency that did not go 
unnoticed by more militant members of these minority groups. Fourth, if the 
trend for increased numbers of special classes continued, both the state and 
federal budgeu would have to expand considerably. In a sense the process 
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came full circle: Local school districts would not increase (he number of 
special classes unless a good part of the costs came from the sute or federal 
govemmenu, and now these govemmenu were concerned about tltt incieaa* 
ing costs. Not surprisii^y, economics has been a potent factor. Economics* 
dumping, overreprcsenution of minority groups— these together with a 
heightened sensitivity to civil Hghu account for the recenft push fo** more 
mainstreaming. As for economics, let us listen to part of aneditorial by Rycw* 
(1976) u president of the National Education Association: 

For effective mahttlreamiog. regular classroom teachers m(ist have the strong and 
coordinated backing of special education teachers and nipport peisomiel. Yet in 
their econotnically perilous times, the threat that boardf wiU fiitspcdal education 
teachers af *hey put handicapped into regular classrootas hai^ like a paU. What 
an ironic twist it will be if, in implementing this poceniially valuable movement for 
the handicapped, we dispose of the teachers now bM prepared to help themi ' 
If mainstreaming Is to receive NEA support, it must emphMise thorovgh prepara* 
tlon of regular and qwdal teachers for their roles. Maimtreaming b one of the 
most co mplea educational innovations ev er undertaken, and for boards and ad* 
mimstrators to plunge their schools into it without advance preparation carries 
great potential harm for regular and special scudenu and for teachers as well. 
Without question, this basically good program, riding a wave of enthusiasm, has 
sometimes been pushed far too fast. Few states yet have carefully oiganizcd pm* 
grams for making mainstreaming vrork. ... 

Finally, it is pte,-in-the*sky fantasy to envision effective mainstreaming without in* 
creased funds for additional teachers, auxiliary services, special supplies, and 
other necessities. Locally, mainstreaming reportedly threatens to bankrupt some 
districu that are abeady teetering on the brink of imolvency. ftrhaps from a 
broader view, the amwer is the same as for much other school financing: America 
must get iu priorities lined up tright. NEA's goal of one-third federal funding for 
education speaks eloquently to that point [Ryor 1976. p. I]. 

The reader should not assume that opposition to nuinstreaming only ea« 
isu within the schools. In some communities opposition to mainstreaming has 
come from parents of handicapped children, either because they are satisfied 
with what their children are getting in segregated classes, or because they 
have little confidence that the regular classroom teacher will be able to in* 
tegrate handicapped children. The parallels between the reactions of dif* 
ferent groups in the 1954 desegregation decision (and the consequent busing) 
and to Public Law 94-142 are striking and should serw u a base for fashion* 
ing a realistic time perspective in regard to accomplishing goals of legislation 
(or court decisions) that require people to modify their attitudes, behavioTp 
and practices. This, in fact, was a nujor consideration in the decision to ac- 
quaint the reader with some of the issues in the history of our educational 
system, a history that tells us again and again, that aocieul values. iiMtitu* 
Clonal practices, and blaunt prejudice change slowly, and that these changes 
are always stormy. Someone once said that the ruling "law"" of the fate of a 
public policy (iu formulation^ acceptance, and implementation) is *%hose oa 
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U betnt pxtdr In regard to 94-142. ti in the cm of the 1954 dcwgregation 
deciiion. the oxen of many groupa will be gored. For a concitte example of 
the real problem^ 94- 142 brings in iu wake, the reader ihould consult an ar- 
ticle by Gnenberg and Dooiittle in The New York Tmm Magaiine 
(December 11, 1977). The main heading is: Xan ichooli speak the language 
of the deaf?"; the subheading Is : "A new federal law requires pubUc schools 
to educate deaf children, but in states where 'mainstieaming* hat been tried, 
it's created many problems." ^ 

One other factor deserves mention and it is no less potent for its lack ^ 
clear and direct espUcadon. The polarisation between school wd commu* 
nity has become deeper and stormier. The fact is that Khool personnel have 
more awl more become the objects of community hostility* derogadon. and 
rejection. Never before have Khool programs and practices been so scruti- 
nised and criticised. It is only somewhat of an exaggeration to uy that school 
personnel are perceived as guUty undl proven innocent. If that is an exag* 
geradon of how the community views the school* it is neverthelesi how Khool 
personnel feel. 

It should occasion no surprise, therefore, that in thie course of criddsing 
Khools (e.g.. types of tesu used. conTidenUality of files, criteria for suspen- 
J!^ §!!4.^^P.Mon. racial^dUcrinUnation. ■ rcn u nt a bil i ty) -the-q u e sd on s o f 
how handicapped children are diagnosed, managed, and educated would 
at some point come to center suge in a drama of deep and opposing cunenu 
of feeling. Mainstreaming in the past, as vrell today, cannot be seen as an 
educational issue or problem. It has always reflected the nature of die larger 
aociety. if only becauK deviancy or handicap are consequences of societal 
norms. 

Our analysis has indicated that opposition to mainstreaming has 
characterized the history and structure of our educational imtitutions. One 
may. therefore, ask what has been the receptio^i accorded PubUc Law 
94-142? Before trying to answer that question, however. let us look at posd* 
ble implications of the very tide of the law: Education for AU Handicapped 
Act 



AU Handicapped ChUdren 

Public Law 94-142 is not only for thoK diagnosed as mentally reurded. 
To anyone familiar with the recent history of advocate groups for the men< 
tally reurded. what is remarkable is not the law itself but the kck of strong 
opposition by these advocate groups to the law. Ever since the eariy fifties, 
when the advocate groups became formidable, their efforts have been 
directed to spotlighting the need of reurded people for more equiuble and 
humane public sun^ort. Put in another way. they were opposed to ad* 
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ministrative Ktups that had responsibility for all handicapped people, which; 
in practice meant that the mentally reurded would be. so to speak, low m^ 
on the totem pole. \-- 

For example, it was long the practice that the sute department of thehttl 
health had responsibility for state programs, reddential or otherwise, for 
menuUy .reurded people. This meant that they had responsibility for ^ 
mentally ill and the menully retarded. It also meant that the latter gdt far 
less attention and support than the former, if for no other leason that'the 
heads of these state agencies were psychiatrisU who by virtue of their ^aini^g 
had far greater interest in menul illness than in menul leurdatidn; In j^ 
odusffom Pundimonium (1970). Blatt dcKribes and diKusses the "pptiti^" • 
of a suu department of mental hygiene, and therie is every reasbil W 
believe that his story is not atypical. A special act of the legidature was re-^^ 
quired for Blatt himself to be appointed in the MassachuKtu Depanmeht of 
Mental Hygiene as Deputy Director for Mental Retardation because he wa: 
not a physician. It is snull wonder that advocate groups began to fight for 
the administrative independence of programs for mentally retarded pedple.^^ 
Two examples: ' 
I J^ uniOibcJa 

of mental health. Each institution for mentally ill or mentally reurded peb3 
pie had a board of trustees appointed by and respontible to the governor. 
Pressure for a centralised agency began to mount for three leasons: growii^E 
public awareness of the extent of the mental health problem, the inade^^ 
quacies of existing mental hospitals, and the combination of rising cosu and I 
the desire for efficiency. Plans were developed for tfie proposed sUte agency: :^ 
to have responsibility both for the mentally ill and the mentally retarded. A 
variety of advocate groups, aware as they were from other states of the conse* 
quences of this administrative arrangement, mounted a campaign for mental 
retardation to be placed in the department of health rather than in the new t 
deparnnent of mental health. It is not accidenul that betw^n 19S5 and 
1960. Connecticut pioneered in new programs for mentally retaided people 1 
(Sarason. Grossmah. ahd Zitnay 1972). During this period Connecticut may t 
well have been the only state in which mental retardation was ; 
independent.'* Within the put decade, the administrative separation of -i 
mental retardation from mental health has become more frequent. S: 

2. In 1966. a subcommittee of the House of Representatives conducted a 
hearing on a proposed bill which contained funding provisions for special ; 
education which then meant mental reurdation. The bureau head (Or. 
Donald N. Bigelow) from the Office of Education who was testifying in favor 
of the bill made an eloquent plea the thrust of which wu co brii^ spedil ^ 
education, especially in regard to the training of teachers, into the . 
mainstream of American education. This plea did not sit well with the sub- ' 
committee chairman who had fought for greater and separate recognition of 
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!ihc iield of mental reurdation. He interpreted, .wrongly in this jnitance, the 
bureau cWer» plea as a kind of power grab that would have the familiar ef. 
' tect of robbing thefidd of iu need for increased support. The hea^ng was on^ 
a Friday. By the end of the next Monday, mental retardation programs had 
■,hf^n separated from the bureau. 

J- On the surface the All Handicapped Childrc^Act appears unobjec- 
tionable. Indeed, it appears a tremendous strideT forward. But from the 
stindpoint of partUans for mentally retarded childfen. especially those with a 
seiise of history and knowledge of the^'culture of scHools, there are grounds for 
unease. This stems from the fact that in the ndst fifteen years there has 
been an exponential growth in special classes f<^ the emotionally disturbed, 
the learning disabled, the perceptually handicapped, and the hyperactive 
child. The push for those classes came from within and without the schools 
•ihd among the leaders from without were those from the mental health pro- 
'f^ions who heretofore had never exercised such leidership on behalf of the 
imenially retardech^This is not said in criticism but simply u a matter of fact. 

The array of special classes was for the most part for pupils not regarded 
as retarded but whose handicaps were either in some way disruptive of the 
normal class routine or put undue burdens on teachers who felt inadequate 
io deal with these children. These special classes and programs were also 
coatly becauie they required a variety of educational and menul health 
sjpecialisis than was ever deemed necessary for special classes for the mentally 
retarded. The unease in all this stems from the fact that powering the 
passage of Public Law 94-142 was far less a concern for mentally retarded 
children .than for the bewildering assortm«^nt of children the schools con- 
sidered "handicapped" and in need of segre^^ated programs. We put quotes 
around handicapped because the bases for such a label are ambiguous, pre- 
judicial, and even invalid in many instances. 

^ For example, few topics can engender more heated controversy than try- 
^P9j^^ S^' agreement on the criteria of emotional disturbance or the nature of 
teaming disabilities. The unease can be now put in the form of a concrete 
question: is it not likely that in implementing the mainstreaming intent of 
Public Law 94-142, less attention and effort will be given to mentally re> 
tarded children »han to the others encompassed by the act? This question has 
to be raised not to alert anyone to a conspiracy against mentally retarded 
children but to suggest that public laws are reactions to current perceptions 
social problems. In tfie'case of Public Law 94-142. the problenu in our 
schools that seemed to need correction did not primarily center around men- 
tal retardation. This, of course, does not mean that the law was not con* 
cemed in an important way with mentally retarded children but rather that 
m ih0 process of implementing the law schoob would tend to give greater at* 
titniion to other kinds of children Traditions, structure, and perceived 
priorities will determine the law's effecu. Individuals and institutions are 
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rather adept at transforming a iaw's intent to their purpoies. If that were not 
the case, legislauve bodies would spend far less time than they do amending 
laws and writing remedial legislation. 

Let us give attention to an article by Milofsky in the magazine section of 
the New York Times for Sunday, January 2, 1977. The heading of the article 
is as follows: 



Schooling for Kids No One Wanu 



A new Federal law requires "mainstreaming** of handicapped children 
into regular classes. It could prove as controversial as busing. 

The heading reflecu the feelings of many people. Milofsky's article is based 
on observations of mainstreaming in Massachusetu consequent to the passage 
of a 1972 state law containing "Chapter 766" on which federal law 94-142 
wu later based. Mainstreaming has been in effect for five yem in 
MasMchusetu. 

It requires k)cal kHooI districu to take responsibility for the education of all 
children who suffer from handicaps "arising from iniellectual. sensory, emotional 
or physical ficton. cerebral dlysfunctions. perceptual facion. or other speciflc 
teaming disabilities or any combination thereof." Chapter 7$6 discourages the 
labeling of handicapped children as much because of the "stigmatising effect" this 
can have and instead emphasises the individual needs of each child, determined 
through a "core evaluation" by a team consisting of a psychologist or social 
worker, doctor, or nurse, the chiM's prexnt or most recent teacher, and a parent. 
The law mandates the involvement of parents and lay groups in *'ovenceing. 
evaluating, and operating special education programs" through regional and state 
advisory committees, a majority of whose memben are parenu of handicapped 
children. 

The Massachusetu law has enabled the maimireaming of the "vast majority * of 
handicapped children into public schools, says Dr. Robert Audette. Associate 
Committioner for Special Education in Masuchusetu. Most of these children 
divide iheir time between regular and special classrooms, with only the most 
severely afflicted children in segregated classes. 

Before giving some of Milofsky's observations, it should be noted that he 
gives examples of mainstreamed pupils: cerebral palsied, learning disabled, 
emotionally disturbed, and perceptually handicapped children. Mental 
retardation is never mentioned in the entire article. This may be an oversight 
but that is our point: The mentally retarded may well be overlooked. One 
could argue that it is a real step forward that our society is recognising that 
there are many handicapped children with different types ot conditioos, and 
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that no more itt^ntion should be given to one group such u Wfe mentally 
' retarded than to othen. We agree. 

However, ai we pointed out in earlier chaptera. oun ii. a lociety that 
placet such a high value on "intelligence" that those who are considered to 
have less of it are devalued mgre than those who don't but have other 
characteriitics interfering with school learning. Af soon as a child is diag' 
nosed as mentally retarded, the social-educational*producUve worth of that 
child tends to be seen u less thairif the label given the child was "emotionally 
disturbed" or "learning disabled^; ihe tatter JabeU implying a more hopeful 
prognosis. 

Every teacher has been told: "You teach children, not subjea matter." If 
that admonition is so often honored in the breach, it is'for the same reason 
that we so often react not to children but to labeled cliildrenp and the label 
does not have to be based on a formal diaf * . Sou if we seem to be par- 
tisans for mentally , retarded puplU, It u na . * le we feel they are owed 
more than other children^ which is as silly as saying that we should devotei 
' more attention to "gifted" than to "ruii^of-the*millp*' but rather because ini 
our society they are likely to get lew than other children. 

Let us turn to what Milofsky (1977) Ireporu: 

1 . Mainurecmina means being in the mainstream part of the time: '*Most of these 
children divide their time between regular and'spectal classrooms, with only the 
most severely afflicted children in segregated ciasies.** What that statement means 
is that some children are nprc segregated than othen. 

2. Many teachers feel unprepared for the responsibilities the Masuchusetu law 
gives to them, and those school perKmnelwho might be of help to teachers are too 
busy meeting their new responsibilities cU^der the law. Some teacfaen, in the 
minority, report being able to cope with their new responsibilitia. 

). Emotionally disturbed children are most^disturbing, and Khool personnel feel 
that they are being required to deal with these children with very inadequate 
resources and no expectation that these resources will ever be available to them. In 
the City of Springfield "Mpst of these children are boys ^nd xtisny of them are 
black or Spanish-speaking [and] there is little hope of reluming ^\em to regular 
daises/* 

4. h is difficult for psrenu to assert their righu. in part because they do not know 
the law and in part because *'they are intimidated by the whole thing." 

5. For tome towns and cities the law. despite iu fUnding proviiions. has created 
financial hardships. 



Consequences of Public Law 94-142 

Passed in 1975. Public Law 94-142. building on a law passed in 1974. re- 
quired that each state *'has in effiect a policy that assures all handicapped 
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cb. i. . n the right to a free appropriate public education by October 1977 
when funding was to begin. Even if one were writing many yean after 
October 1977. it would be difflcult to judge the law'i coniequencei for 
rea' we will take up later. What ii pouible at thii point ii to pre«ent obwr- 
watiu.w of how tome ichool districu havie reacted and prepared for the 
deadline. We do not claim that our obiervationi are bated on any kind of 
representative Mmpling. We have obwrved and Miked to numerous school 
teachers, administrators, and policy makers- suffkient to give us some sense 
of the diversity of reaction ami program. 

The consequences of Public Law 94-142 will vary in terms of urban, 
sub^-'ban, and rural setUngs. Put in another way. the consequences will vary 
not oni) i.i terms of the size of the school district but also in terms of factors 
highly correlated with size: racial and ethnic composition, average achieve- 
ment levels, serious problems of management and discipline, class size, fre- 
quency of families moving within a school district, teacher morale, and level 
of conflict between school personnel and the community. Only if we were liv- 
ing in another world, could one avoid predicting that the consequences in 
our urban settings will very likely be different from those in suburban and 
rural settings. 

Someone once said that our urban school systems are really two systems, 
regular and special, and that the regular exceeds the special in size by a sur- 
prisingly small amount. In 1968. the Presidents Committee on Mental 
Retardation found that children from poverty and ghetto areas are fifteen 
times more likely to be diagnosed as mentally retarded than children from 
higher income families, and that nationally most of the retarded are found in 
our slums. 

From the standpoint of urban school personnel, these and other types of 
special classes contain only a fraction of pupils who would be in them if more 
funds were available. As more than one urban school teacher has said: "I am 
a regular classroom teacher but don't kid yourself. I have a speciat daw." 
This feeling on the part of urban Khool perM>nnel increases in frequency and 
depth as one moves from elementary to middle to senior school levels. 

These feelings have deepened in the past few years as cutbacks in funds 
have made for larger daises. But even before these cutbacb, teacher unions 
in our urban settings sought, often successfully, to insure that regular 
classroom teachera would not have to cope with children who in one way or - 
another disrupted dauroom routine and acadenmic goals. From the stand- 
point of urban school personnel, the provision in Public Law 94-142 lestrict- 
ing fundings to a small percent of pupils diagnosed as handicapped is a gross 
misperceptiop of the size^^f the problem. Furthermore, from the standpoint 
of urban school personnel, the provisions of the law safeguarding the righu 
of children and parenu will not only be costly in time but may well heighten 
the level of existing conflict between school and community. The fact that 
the law provide* iir-service training for school personnel to enable them to 
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cope with the consequences of increased mainstreaming is explicit recogni- 
tion that what is at luue is changing the attitudes of school personnel. 

Our observations and discussions lead to the unfortunate conclusion that 
urban school systenu are hardly prepared to implement Public Law 94-142. 
There are some school systems that had no plan at all several months before 
the deadline of Qctobcr 1977. As one administrator in a large urban school 
system, who shall go unidentified, said: 

It s not that we don t want to be prepared but simply chat we have not' had the 
time, and fr^kly the energy, to think through what we should do and how we 
should do it. And to be completely truthful. I have not read the law and no one I 
know has either. We thank God when we get through a day or a week with our 
hearts and bodies intact, so when you ask what we are doing about the law, I get a 
sinking sensation. But then again that's exactly the way we feel, sinking. 

We have quoted this nameless person's reactions not for the purpose of 
criticising, or evaluating, or excusing, but to underline the stance of 
beleagurement that urban educators project. 

Several urban school systems reported that they had already instituted 
mainstreaming. Although the reporu differed in a number of respecu. they 
tended to have Mveral features in common. First, the creation of centers to 
which handicapped children were sent for academic subjecU and in which 
they spend a significant portion of the day. Second, these pupils were 
mainstreamed" with the other children in the gymnasium, lunch, music, 
etc. In some instances, children were bused daily to the center and the 
mainstreaming took place there: in other instances the center was in the 
school which the child would normally attend by virtue of place of residence. 
In one instance the center was in a mobile unit parked next to the school. 
Third, in almost every instance the descriptions provided us indicated that 
primary attention was being given to those labeled as emotionally disturbed 
or learning disabled. In other words, they seemed to be defining mainstream* 
ing. far less in regard to mentally retarded pupils and far more to those with 
labels less suggestive of an intellectual deficit. 



Mainstreaming: Begging the Question 

Mainstreaming is a concept powered by a value: Every effort should be 
made to allow a handicapped child to be an integral member of his peer age 
group and only when this is not possible should one employ the least restric- 
tive alternative. The question arises, however, by what criteria should one 
resort to a least restrictive alternative? The answer to this question, of course, 
will in practice determine what mainstreaming is. It is relatively easy to get 
agreement on a verbally stated value, it is far more difficult to keep the 
agreement once that value is acted upon. Between intent and performance is 



8ti 



Mainslreaming: Dtlemrmu, Opposition, Opporiuniiies 

a wide area mined by obstacles that often destroy the intent. Because you 
want to do "good" doH not mean you will, or that if you do good that others 
will agree that your actions have been consistent with your values. 

In practice, on what basis is the least restrictive alternative being decided 
and how consistent is it with the underlying value? The very fact that Public 
Law 94-142 was enacted, that it calls for in-service training, is testimony to 
the widespread belief that too frequently schools defmed least restrictive 
alternative in ways congenial to their accustomed perception of their mission 
rather than what was in the best interesu of certain children. TWs is not 
peculiar to schools but is characteristic of the way most organizations deal 
with troublesome individuals. Public Law 94*142 does not tell Khool systems 
how to decide the question; it puts the burden of proof on schools to justify 
TCfilti to a least restrictive alternative. How do some schools seem to be justi* 
^fying resort to the alternative? Keeping in mind that mainstreaming is in its 
infancy, and that our observations and diKussions cannot be assumed to be 
representative, ahhough'they may turn out to be, the answer to the question 
is: relatively sincere tokenism. And by that confusing and self- contradictory 
answer we mean that there is sincere desire to comply with the law at the 
same time that a tremendous amount of time and energy go into the develop* 
ment and maintenance of the new type of segregated setting. 

The very existence of these settings requires justification and use. and this 
often plays into the tendency to avoid asking to what extent the child is 
removed from the regular classroom because of the inadequacies of the 
classroom. This is not to say that the child labeled as handicapped is no 
problem in the classroom but rather that dauroom problenu are always a 
consequence of the interaction among characteristics of the child, the 
teacher, and other children. Problem behavior always has a situational com- 
ponent. Problem behavior is not "inside" or characteristic of a child, but a 
feature of a complex situation. For example, the most dramatic and sus- 
tained change in behavior we have ever seen has been when we could change 
a child's dauroom, no mean diplomatic feat (Sarason, Levine. Goldenberg. 
CheHin, and Bennett 1966). Consider the follomng case description: 

Tommy was a seven* year old boy enrolled in the second grade. He was a well 
developed, goodlooking child of above-average intelligence who had entered the 
elementary school one year before when his family had moved into the area. Both 
academically and socially his performance and adjustment at she time were more 
than adequate and consistent with his abilities talenu. Although initially 
noted to be somewhat shy. be quickly made friends and was Mghly regarded by his 
first grade teacher. 

Tommy had had several of the usual childhood diseases (chicken pox and 
measles) and his last complete physical examination had been essentially negative. 
His teeth required attention, his vision was 20-20 and hU hearing wu normal. 
Thus, until the summer of 1964, Tommy was a relatively healthy, attractive and 
bright seven year-old whose devek>pmental and medical history was essentiaUy 
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uni«markabk, Althoii|h he experienced tome minor diflkulty when he entered 
the new ichool ticuation. hii adjuMmeni, both acadcmieiUy and lOciaUy, was com- 
pletely latiifactory. 

. During the lummer vacation Tommy, delivering newipapen. was viciouily ar 
Uckcd and bitten by a dog. Ai he went up to one of the houics on hit paper route, 
the dog leaped on him, ripped hit clothing, and bit him on the back and wrtni. 
Tommy*! icreains eventually brought the dog's owner, who bad to beat the dog 
repeatedly with a club in order to make him let go of the child. 

Tommy was taken immediately to the office of a local doctor. His mother was 
notified and met Tommy there, His wounds were cauterised and injections ad- 
ministered for possible infection, and lie wu given sedatives. Soon after this ex- 
perience Tommy became very quiet and extremely withdrawn, not talking or play- 
ing with other children, and refusing to leave his home. About three weeks later, 
he developed a cold and what was described u an "asthma attack" in which he was 
short of breath and had difficulty breathing. Accoii^ng to Tommy's mother it wu 
during this time immediately following the incident with the dog that Tommy 
*'woke up ntghu screaming and crying and at times running out of the houK. He 
complained of a pounding in his head and imagined seeing things." 

With the passage of time and the approach of the new school year Tommy's 
posttraumatic symptomatology appeared to become more involved and frighten- 
ing. He began actively hallucinating and talking about "the ugly little man who*s 
coming and putting bad feelings in my head." He became extremely frigh t e n e d by 
loud sounds and constantly sought his mother's attention, reassurance, and pro* 
tection. The only way in which she could calm him down would be to hold him 
and speak to him in a soft quiet manner, After numerous consultations with the 
family doctor, it was decided to put Tommy under the care of Dr, S., a "nerve 
specialist in town." Dr. S. placed Tommy on a regimen of medication (phenobar* 
bital) to be taken three times a day after meals. It wu his feeling that Tommy's 
condition was "an emotional reaction related to the strain stemming from his 
traumatic episode with a brutal dog." Tommy wu told that the "pill he took to 
Khool would help him get rid of the spells." 

It will be recalled that when Tomjny initially entered the first grade he had ex- 
perienced some minor difficulf ^ ia adjusting to his new living and school settings. 
It wu during this period that he first came in^o contact with the school nurse. Ac- 
cording to her he "often would come lo me during the tint few weebj of Khool 
complaining of a cold or stomach upset, but would be utisfied to just talk with 
me, have his temperature taken and return to class." Following his successful ad- 
justment in Khool he contented himself with visiting the nurse whenever the 
holidays were drawing near, at which time he would wish her a happy holiday, 
and would often give htr a card that he had made for her. 

On returning to Khool this year Tommy wu assigned to a second-grade class. 
At this time he wu extremely nervous and upset, often running away from tiw 
loud noises in the Khoolyard, and frequently hallucinating. His single anchor of 
security in Khool appeared to be the faith he placed in "the pill that would help 
ray spelts." 

Tommy's second grade teacher was an essentiilly unresponsive and reserved 
person. Her approach to teaching and to the children wu all business. Her 



88 

ERIC 



Momslr$aming: ik'limmass Opposition, OppottunHm 

previous teaching experience had been confined t6 the parochial school setting 
and it wu difficult for her to tolerate any interference with the academic standard 
and expectations she set for her studenu. Our observatiorM in her classroom always 
revealed an academically competent teacher who wu a stern and controlling 
diKiplinarian and who utilised methods of shamir^g and rejecting to ensure the 
maintainance of an orderiy efficient dauroom. Although never hanh or uncon** 
trolled in her interpersonal dealinp with the children, neither would she alloW 
herself or them to minimise their personal distance in a physical or psychological 
manner. In short, however competent her preparation and hovrever well- 
intentioned her philosophy of teaching, she wu a teacher who wu essentially 
unable or unwilling to deal with the particular and idiosyncractic needs of her 
children, She tended to perceive thcM needs u unwelcomcd and unrelated inter* 
ruptions in the processes and aims of second-grade education. 

In temu of the teacher's relationship with Tommy, although upKt and 
somewhat frightened by his behavior, she perceived his spells as esKntially in« 
terfering: that is to say, u diKrete' behaviors that erected unwanted barriers for 
her in her attempu to present specific material to the rest of the diss. As far u his 
pills were concerned, she viewed the responsibility for his uliing thetn u'a matter 
of concern for Tommy, his parents, and his doctor. It was not within the scope of 
her definition of her professional responsibilities to become involved in a problem 
that wu distracting in nature and took time away from her teaching duties. This 
being the caM, and because she was unable to materially reorganise her percep- 
tion of the situation, she wu content to allow Tommy to utilize the nurse and her 
office u the appropriate Mtting for such interactions. This removed Tommy from 
her clauroom during his periods of stress, and at the same time enabled her to 
maintain her firm position regarding the limited and relevant areas of resporuibil« 
ity for a teacher. 

From this point on Tommy began spending more and more of his time at the 
nurse's office, and it was here that we first met him. According to the nurse, 
whenever Tommy was in Khool -his absence rate for the months of September 
and October were extremely high - he would come to her office to take his pill or 
"whenever he felt a spell coming on." They would spend these periods of time talk- 
ing and Tommy would dcKribe vividly his feelings and tell her about the "thinp 
he saw." Often when his crying and trembling subsided she %rould call his mother, 
talk with her at length, and eventually have Tommy taken home. Although the 
nurK knew about the incident with the dog. Tommy himMlf soon brought it up 
during one of his particularly difficult days. They spoke about it st some length 
and the nurw. in the context of sharing and* understanding his fear, related to him 
Kveral other such incidents involving other children. It wu durii^ the next day 
that we met Tommy. On that occuion Tommy had come to the nurse's office and 
wanted to go home. He wu sobbing uncontrollably and seemed extremely nervous 
when we came into her office. . After lie calmed down a bit we all ut around while 
Tommy told us about "the little man 1 saw in my class who wu coming to put bad 
things in my head." Once more he spent a good deal of time talking about the past 
aummer, but finally began speaking of the terrible difficulty he had whenever he 
felt a spell coming on and would have to ask his teacher about letting him go out 
of the class to take his pill. He ended by informing us of hisdeasit not to come to 
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Khool anymore. After ipeaUng with Tommy'i mother and the teacher we decided 
eventually to change hU clin. and, for the interim, we put him on half days, both 
to mimmwe hii anxiety^arouiing contict with hii teacher and to enable ui to have 
the time to learch for an appropriate lecond grade teacher. During the time that 
he waa attending Khool only in the aftemoom he ipent most of hb time doing hU 
Khoolwork m the nune'i office after hio teacher had given him his aasignment. We 
were, as yet. relatively new in the Khool. Although we felt the need to have 
Tommys class changed, we wanted time to get a better idea of exactly which 
teacher would be most appropriate for him. Since neither Tommy's current 
■ teacher nor the Khool nutie minded him using the nurse's office as his interim 
citssrxmi." eveiyone agreed to thu arrangement. ThU enabled the nurse and 
ourKlves to utilise that period of time to search for. become acquainted with, and 
brief whoever wu to betome Tommy's new teacher. 

The following week we were in the lunchroom during a time of the day when 
the Khool nurse usually U not in her office. Tommy entered the lunchroom look- 
ing obviously upKt and a bit bewildered. He was grasping his bottle of pilU tightly 
in ha hand as he looked around for his teacher. Before we could reach him or he 
could see us he turned to another teacher and hesitatingly began asking her per. 
mission to take his pill. The teacher, noting his degree of upKt and the air of 
panic pervading his speech, immediately took his hand and accompanied him out 
of the lunchroom. They proceeded down the hall to a fountain where she helped 
Tommy take the pili: Once this wu accomplished the teacher took Tommy to her 
room where he calmed down in a relatively short period of time. With her arm 
draped gently around his shoulders she then took him back to the lunchroom 
where he sat at her clau'i cable for the remainder of the period. In this very shore 
CiQW we knew that we had found Tommy's next second -grade teacher. 

This teacher was a young and attractive woman who was relatively inex- 
perienced in terms of the number of years she had been teaching. Her class wu 
generally a bit more noisy than othsn but always jumping with activity. She wu 
an extremely warm and accepting person who seemed most effective and efficient 
when she became intimately involved with and in the ongoing activities of her 
childlrvn. Although she never lost control of her clasts there wu a pr^ading at- 
mosphere of disjointedneu in the senM that many activities might be going on at 
the ume time. This looseness quickly subsided whenever she raised her voice a bit 
above the weH-modulated tone in which she usually addresKd individual studenu. 
Her lessons were not always totally prepared and sometinnes were lost in organizing 
particular evenu. She wu extremely patient with the children and utilised well 
both verbal and nonverbal cues to communicate her feelings to them. More than 
anything ebe she seemed to enjoy teaching and being with her children, and this 
enjoyment appeared to be reciprocal. 

We immediately met with the nurse and the "new** teacher to consider the 
transfer of Tommy to her class. We diKussed Tommy's difficulties and the reasons 
we felt she might be helpful. The teacher, in turn, communicated her desire to 
have him placed in her class and informed us that, indeed, she had a great affec- 
tion for him and hoped she would be able to help him. It wu decided that the 
school nurse would be the most appropriate person to handle the traruition in the 
seoK that she would both help present the idea to Tommy and would remain the 
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reUiin, to W. dlfficuUie.. Ii wm .bo deckled ihai tbe teuher would meet widltti 
on. weekly b«tawdiw« Tommy, progiw or Uck of |««™.. 
-.kJT".!!.*'." ^'V^J'^ «o hi. new cUa .nd immediately placed on ■ full-day 
Khedule. punng the fim day the teacher ipoke with Tommy about hit difSeuUM 
and comm^«ttsd to him bow important it waa to her that beget better and tale 
hk ".peU pili. " They eMabUdied a pmccdure wher«by he wouldnot-havt » iwke 
My pubUe itaiWu in cla« prior to the pantinf of perminioa to leave tbe nam 
10 take hli pill. Whenever Tommy waa abwnt the teacher nimediately caDed Ua 

M^^.'^'^^v""*™*'*^ Aithoufh Tommy waa informed of the 
availabUity of the tchopl nune the teacher made it clear to him that his health, ai 
w^U ai hu Khool work, ^aa now ako a joint venture between him and henelf . To 
Tommy thia meant that very much wanted him to be able to utk with her 
about Ml feeUnii and hit aymptomi. and that her iotercH in him waa aa a "llitle 
boy" and not juit ai a "Uttle kudent." . 

Tommy'i profreii after <enteri|i( hii new claar waa ipeedy and marked and waa 
I^*^ « virtuaUy aU of the areai in which be had been experieneinc pm- 
found diflkultie.. For purpoiM of cUrity we describe thcM «eai aeparattly. 
althouih the reader ihould note that hU behavior in each of theae areaa waa in- 
fluenced by. and interrelated with, hU eaperienca in the othen. Tommy'i 
abwnce rate from Khool decreaaed ahnost immediately after he wu pUced io bit 
new claai. In temu of academic perfbrnance. Tommy lOK to be one of the top 
five atudenu in hia clan.' Accordinf to hii gradei u well u hii teacher's obaen^ 
tioM. he wai beginninf to fulfill the above-average potential noted In the fim 
grade. Although before hii ihift he wai unable td concentrate, had difficulty 
maintaming attention, and wai unwilling to work at anything but hii leadiitf 
Riatenal. he wai now actively invohvd in the varied projecu occurring in hit 
clanroom. In general hii over-all academic performance, ai well u hiiiocial adjuu- 
ment, wai at a higher level, occurred in a context relatively free of the debiliutlni 
effectt of undue lou of attention or the inabiUty to concentrate, ^nd appeared to 
have become more inne/ directed and lelf-utiifying than ette^ally impoaed. 

Of gicateat import were the changes that occuncd in Ttaiimy'i mnp- 
toRutolonr and Khedule of medication. The week before hii tramfeKwu par- 
ticuUrly difficult for him. Hii lympiomi (fearfulneu. phobic leactiona to loud 
noiiet. petiodi of fitful crying, and apparent hallucinatory experience*) were quite 
pronounced, and (he occaaioni ncccvitating hii approachhig hU teacher toV- 
que« attention for hii "ipeU plUi" leemed to exacerbate theae lymptoma. At thaK 
time he wai on phenobarbital. During the time after hii tranifer to hiinew clmi 
he ilwwcd evidence of a steady and progrciuve reduction in the intemity and 
duration of his psychotic symptoroohigy. Soon after entering his new dais tbe 
periods off fitful crying accompanying hii piU taking behavior Mibiided. He was 
gradually able to tolerate hMid noises, ahhough (his aspect of his difficulty has 
been only recenll^^^bninatfd. His halludnatoiy experienca became kas frcqucot 
and frightening, the more bespoke about them with his teacher. They. too. have 
not been reported foriorae time. In mid-December, approximately one month 
after his transfer, his medication wai decreaied to every other day and by late 
January waa further reduced. At present aU mcdicationi have been discooiinued. 
In a recent meeting of the school nune. the teacher, and ourselves the teacher in- 
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. foimfd lift chat the had not nocked any changct «lnce Tommy ha* been off 
medkackm. Tommy'i mother reported similar progrcH at home and except for 
Che feet that "he occaiionally has nlghtmara and waket up crying," felt that ''the 
worn h over.*' Our iatcu clamoom oteeivationi and infoimation would support 
this point of view. 

As far as Tommy's relationship with the nurse was concerned, this soon under- 
went a change. Although we made it ckar to Tommy that the nurse was availabk 
^ him whenever he felt he needed her. the frequetky and duration of his visits to 
her, decDcased Madily after mid-Novembfv. Although he had been in her office 
jdnually every diy that he wu in xhool and had remained there for signlfkant 
ptsrijq^ of time» subsequent to his shifting of claaes he bepn showing up less often 
and would remain for shorter periods. This change was a gradual process and oc- 
curred over a long span of time. By late December the nurse observed that Tommy 
"still comes to sec me about little things and many times Just to say *Hello*/' Her 
most recent report indicated that, "Tommy hu not visited my office in almost 
three weeks, except to look for §.hat in the ktl and found boxl" (pp. 221-26]. 

Thta case was described long before maiiutreaming wu in the air and 
also before the^ were claisrooms for emotionally disturbed children. Today, 
the chances would be high that Tommy would not be iri a regular clawroom 
^ut in a "least restrictive alternative." The presence of such alternatives, 
Idgekher with Tommy's behavior and blatant paychopathology, would prob- 
ably effectively short-circuit thinking of alternatii^ays to maintain him in 
the regular clauroom. -o 

>Nt are not asserting that all children can be maintained tn>iRe^cgular 
classroom: we are asserting three things. Fim, no teacher is ^tially effective 
with all kinds of children. It may sound like an extreme statement but we 
have never seen a child labeled as a serious clauroom problc;i|fi who could not 
be effectively managed by another teacher in that school xt^nt disregarded 
grade leveb. Just as we emphasisedi in\Chapter 2 that some parent-child rela- 
tionships founder because of a mismatch between child and parental 
vulnerabilities, the same principle holds between pupil and teacher. To 
retort to a least restrictive alternative without considering this principle is to 
subvert the intent of mainstreaming. The first question is not what is the least 
restrictive alternative, but how seriously has one attempted to match the 
child to a regular classroom teacher. 

The second point, illustrated by Tommy's case, is the significance of the 
role of '^consultant'* ip the school, whose task it is to support both teacher and 
child, but who essentially acu as an advocate for the child. The third point is 
that when leut restrictive alternatives are not available, necessity can truly 
become the mother of invention. And while not all such inventions are suc- 
ccttful, the rate of success has been quite encouraging. What we have ob- 
served about mainstreaming is that it has led to procedural and ad- 
ministrative inventions that are obviously different from the inventions 
described in Tommy s case. 
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There is another significance to Tomm/s case and it has to do vriih the 
Yale Psycho-Educational Clinic, which was in existence between 1962-1972 
(Sairason, et al. 1966; Kaplan and Sarason 1970). Qinic personnel worked in 
the Khools and in the classrooms. To understand the role of the clinic 
member in the school, as well as to glimpse the significance of the rationak^ 
for mainstreaming, we give the introductory commenu of a clinic member to 
the faculty of a school before any relationship between Khool and clinic was 
assumed. 

For a number of years some of us in the Department of Psychology at Yak have 
been engaged in different research projects involving elementary Mhobb. In ad* 
dition to our experiences in the eleimntary Khools, some of us have kmg been in- 
terested in vailous aspects of special education and in the preparation of teachers. 
As a consequence, we became increasingly interested in the day*to*day problems 
facing Khools in general and teachers in particular. Let me say right off that there 
are two conclusions to which we have come. The first is that anyone who teaches in ; 
the public Khoob for less than 115,000 per year ought to have his head examined,'- 
The second conclusion b that a law ought to be passed making it mandatory for 
each parent to teach a class by himself for a day each year. Although thew recom- 
mendations may not splve all problems, they would certainly help bring about 
changes that all of us nfould agree are necessary. All of this b by way of saying that 
our experiences have given us an understanding of what U involved in jteaching 
and managing a large group of children, each of whom U a distinct chara'^ner, for 
several hours each day over a period of 10 months. It b not flattery but rather 
strong conviction underlying the statement that the classroom teacher performs 
one of tiie most difficult tasks asked of any professional person. It would indeed be 
nice if all a teacher had to do was to teach. You know, and I know, that a teacher 
is a parent, a social worker, a psychologbt, and a record-keeping clerk. Hopefully 
there is time to teach once the duties associated with these other roles are dis* 
charged. We are living at a time when everyone seems to be an expert on the 
Khoob and ignorance seenu to be no barrier to articulating strong opinions. 
There b no doubt, u I am sure you will agree, that there b much one can criticise 
about Khools, but there b also no doubt ihat unless one understands what a Khool 
is like and what it b faced with in its day-to-day operation the benefiu we would 
like to see from these changes «irill not be so great u they should be. 

One of the most staggerir^ probiemi facing our society concerns the degree of 
Krious maladjustment in many people. One has only to look at the sise and 
number of our mental hospitals, psychiairic clinics, reformatories and the like to 
begin to grup how enonnous a pmblem this b. We are talkiitg about millions of 
people and billions of dollars. What needs to be stressed b thajt in the fioresceable 
future we will have neither the personnel nor the facilities to give thcK troubled 
people the quality of treatment they need. In all honesty I must abo say that for 
many of thae people our knowledge and treatment procedures leave much to be 
desired. 

As a result of our experiences, we at the Piycho-Educatkmal Qinic in the Yale 
Department of psychok^ have come to two conclusions: first, far too little b be- 
ing done either to try to prevent the occurrence of problems or to spot them at 
those poinu in the individual's life where irith a little effort a lot may be ac- 




compluhrd. Second, if we believe what we uy» %w oughi in a very limited kind of 
way CO aciempt to lee what we can do. I do not have to emphame to a group of 
elementary-Khooi teachers the lignificance of a preventive approach to problem* 
in the early gradet. As 1 am sure alt of you know u welt as, if not better than I you 
are faced daily with children whose behavior, learning difriculties, and inter- 
personal relations, (with you or other children) arouse in you concern, bewilder- 
ment, anger, and a lot of other reactions. On the basis of all the talb and 
meetings we have had over the .years with teachers there would seem to be in any 
one classroom of 25 children anywhere from three to six children about whom the 
teacher is concerned in the sense that she hu a question about their academic 
learning and personal adjustment in the Khool setting. 

What do we propose to do? It U easier for me to tell you what we do noi mtend 
10 do. For one thing, we do not intend to come into a Khool in order to see how 
many problem children we can refer out to various agencies. There is no doubt 
that you know a tot of children who could utilize the services of a child-guidance 
clinic or family service society. To come in mih the intent of referring them out is 
both unfair and unrealistic because thew agencies, particularly the child-guidance 
clinics are overwhelmed with cases and generally have long waiting lisu. Even if 
the child-guidance clinic could take the child on, it would take them quite a wiJIc 
to get to first base with the child and in the meantime you still have that child in 
your clui. Treatment procedures are neither that quick nor effective to allow you 
to expect that your difficultik iirith the child are over once you know he is being 
seen in a clinic. The question we have aiked of ourselves is how can we be of help 
to the teacher in the here and now ynth whatever questions and problems she 
raises with us. In short, we want to see how we can be of help within the conflnes of 
the Khool. 

It is not our purpose to come into a Khool to sit and talk to teachers, however 
helpful and interesting that might be. When w say we want to be helpful in the 
here and now within the confines of the Khool, we mean that in addition to talk- 
ing with the teacher about the child we have to be able to observe that child in the 
context of the classroom in which the problem manifesu itwif. For help to be 
meaningful and practical it must be based on what actually goes on in the 
classroom setting. For example, it is in our experience no particular help to a 
teacher to be told that a child needs individual attention, a need which differen- 
tiates him not at all from the rest of us. What a teacher wanu to know is when, 
how. and for what goals this "individual attention'* iviil occur, and this requires a 
first hand knowledge of what is going on. 

We do not view ourselves in the Khools as people to whom questions are 
directed and from whom answers %nll be forthcoming. Life and the helping pro- 
cess are not that simple. We have no euy answen, but we have a way of function- 
ing that involves us in a relationship to the teacher and the classroom and that 
together wt can come up «rith concrete ideas and plans that we feel will be helpful 
to a particular child. We are not the experts who can come up with solutions even 
though we have no first-hand knowledge ot the context In which the problem has 
been identified. 

1 hope I have made clear that when we say we want to help it means that we 
want to talk to the teacher, obKrve In the classroom, talk again to the teacher, 
and together come up %vith a plan of action that %vith persistence, patience, and 
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consistency gives promise of bringing about change. It U not a quick process and it 
is certainly not an easy one. 

I cannot state too strongly that we arc not coming into the Khoob with the in- 
tent of criticising or passing judgment on anyone. We are nobody'a private FBI or 
counterintelligence Krvice. We are not the agent of the principal or some other 
administrative hierarchy or power structure of the Khool system. We have no 
special strength or power except that which flows from our being able to establish 
a situation of mutual trust between teachers and ourselves. To the extent that we 
can demonstrate to you by our manner, gesture, and verbalisation that we want to 
help, to that extent we make the development of this mutual trust more likely and 
quickly to occur. 

There is one aspect of the way we function that I think needs some elaboration. 
I have already told you why it is esKntial for us, if our effortt are to be maximally 
useful, that we spend time in the clauroom. Another reason this is esKntial resides 
in the one advantage we have over the teacher, i.e., we do not have the awesome 
responsibility of having to handle a large group of young characten five days a 
week for Kveral hours each day, a responsibility that makes dispauionate obKrva- 
tion and clear thinking extraordinarily difficult. We can enjoy the luxury of being 
in the classroom without the responsibility of the teacher for managing and 
thinking about 25 or more unique personalities. We do not envy you although I 
am quite sure that you will envy us for not having your responsibilities. It is 
preciKly because we are "free ' that we can observe what is going on in a way not 
usually possible for a teacher. 

In order for us to help in a Khool it is crucial that we know that Khool as a 
physical entity and as a kind of social organisation. Consequently, we usually 
make the request that for the first six weeks or so we visit claurooms and get to 
know you and what you do in different grades without any obligation to get in- 
volved with any problem. A Khool and a clauroom are not simple settings and it 
takes Kveral weeks until we get the feeling of familiarity. We will be here on cer- 
tain days of the week so that you can count on when we will be here. We try to 
spend a day and a half a week in each Khool. 

We do not know to what extent we can be of help to you. We do not prcKni 
ourselves as experts who have answen. We have much to learn about thU helping 
process. If our previous work irith teachen is any guide, the type of Krvice we 
want to develop is one that they feel they need. The only thing we can guarantee 
you is that we want to learn and to help. We have much to learn from you. and 
together we may be able to be of help to children in Khool [Sarason et al. 1966. 
pp. 59-62]. 

The thrust of the clinic's rationale was, obviously, to keep children in the 
regular claurooms. There were some special classes for the mentally retarded 
but none for any other type of handicap; children were not placed in special 
claaaes because they were retarded but because they were troubleaome, and if 
state regulations did not set a limit to the size of these classes they would have 
been crowded in the extreme. Those were the days when pressure was mount- 
ing for more types of apecial classes . ^d more community facilities to deal 
with children with school problems. The clinic'a aim was to see if the preuure 
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^ blunted. Thoie were ako ihe dayt when 
Hii^niloiu were frequent and not lubject to the legal, civil 

righu procedure! of today. 

; ; In early 1977, we interviewed Mr. Murray Rothman, long the Director 
for Special Education in the New Haven ichooU, to diKuu what was being 
done about mainstreaming. What ii relevant to the preient diKUSiion it that 
for several yean before Public Law 94-142 wu enacted, he had been able to 
place in each of nine schools a penon whose major function wu to be 
Whatever help possible to classroom teachers in regard to their pupils. This 
he had done, he said, spontaneously as a result of his close working relation* 
ship with the Yale Psycho-Cducational Clinic, and witnessing flisthand how 
the role of a clinic member in school helped teachers to maintain handicap- 
ped children in the regular clauroom. He then reported that the nine schools 
which had a person who functioned in the cliniclike role referred signifi- 
cantly fewer children to "least restrictive alternatives." It was his opinion that 
if he were able to have such a person in each Khool, the need for these alter- 
natives would not be eliminated but discemibly diluted in strength. Thts> 
opinion finds clear support in an experimental study by Cantrell and Can- 
trell (1976), based on a rationale quite similar to that employed by the Yale 
Psycho-Education clinic and Mr. Rothman. 

Finally, mention must be made here of a recent study by Lorion (1977) on 
individualised education for learning disabled children. The study \% note- 
worthy in three respecu that bear directly on mainstreaming. First, for- 
mutilating a diagnostic- prcKriptive program for each Khoolchild took be- 
tween three to four hours. Second, the prescriptive core took into account the 
' child, the teacher, and the clauroom, and was very specific and concrete. 
Third, the prescribers were available to teachers to answer any questions 
and, equally important, came into the classroom to observe and help. 

At the end of the first year of the project, the education^ gains of the 
students were remarkable and general. The significance of Lorion*s study is 
in iu demonstration of how integrated diagnosis, prescription, and follow- 
through must be if the individual needs of students and teachers are to be 
met. Public Law 94-142 mandates an individual educational prcKription for 
each handicapped child, but to be done well this not only requires time but 
harmonious relationships among Khool personnel. "Harmoniousneu" is only 
possible when each person makes a contribution at the same time that the 
person makes a contribution at the same time that the penon feels his or her 
needs are being recognised and met. Such an ambience cannot be legislated 
and it is no secret that it is only rarely found in our schools. An individual 
educational prcKrtption is not a collection of test Kores and generalisations 
so vague and nondiscriminating as to remind one of the glittering generalities 
of a horoscope. It is, u in the caK of Lorion's study, a formulation specific ro 
the student and the teacher. It does not assume the teacher to be a mimf 
reader but someone who needs to know what is expected and why. 
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The individual prescription is a plan of action not for a student by a 
teacher but for a student and diverse personnel in need of each other. As we 
pointed out in an earlier chapter, Binet knew this but those who came after 
him riveted their attention on his tests and missed what he called "mental or- 
thopedics." For Binet, tests had no meaning if they could not be translated 
into specific actions in the ^lassroom, and he knew thii was no easy task. He 
never dreamed his test v^uld become a task so routinised, so devoid of 
specificity for action, so assembly line in character, as to defeat everyone's 
purposes. Public Law 94-142 may well lock this routinisation in concrete, 
not because that is its purpose but because it does not confront some of the 
major realities of the culture of Khools. 

In summary, mainstreaming, both in terms of iti current conceptual 
status and possible consequences, has to be seen from a historical perspective 
that brings together long-standing educational practices and attitudes, 
reflecting the larger society and the forces for social change. Until recendy, 
the conflict between forces for tradition and change had little impact on 
segregation practices within Khools, so educational segregation of the men- 
tally retar$led went unchallenged. 

However, as the conflict gathered strength, and began to be manifested*^ 
in schools, segregation of other "handicapped** groups became much more 
frequent. The forces against educational segregation practices came primar- 
ily from outside the schools* Public Law 94-142 is the culmination of their ef* 
forts. However, these forces may have vastly overestimated the power of 
legislation to change the structure of schools in ways appropriate to the intent 
of mainstreaming or the attitudes of Khool personnel. This must be 
understood not in moral termis but in light of the weight of long traditions. 

Preliminary obMrvations suggest that many Khool systems are un- 
prepared to deal with mainstreaming. Some are approaching it in ways that 
only minimally begin to meet the intent of mainstreaming: to avoid the 
negative effecU of stigmatising labels: and to foster tolerance and mutual 
understanding between handicapped and nonhandicapped younpters. 
These preliminary observations also suggest that Khool personnel are 
perceiving mainstreaming largely in terms of nonretarded, handicapped 
pupils. 

It appears that, in the future as in the past. thoK stigmatised with the 
label mentally retarded will benefit least from the intended benefits of 
mainstreaming. But as one Khool administrator in a large urban Ktting 
said: "Why not say that the mentally retarded will be harmed the least from 
the coming chaos!" Such a comment may well be unduly cynical but it does 
reflect the mixture of anxiety, impotence, puzzlement, and pressure which 
Khool personnel in our urban settings feel. To overlook such feelings is to do ,^ 
an injustice both to Khool personnel and to thoK who fought for/ 
mainstreaming. Between enactment of ^ law and practices consistent with tt^ 
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\% the whole, poorly understood problem of how to effect institutional 
change. 



A Major Deficiency of Public Law 94-142 

\ 

We have already said that the law can be construed as criticism of what 
our schools have been. Handicapped and nonhandicapped students are 
human beings, not different species, and their basic makeup in no way 
justifies educational practices that assume thai the needs they have for social 
intercourse, personal growth and expression, and a sense of mastery, are so 
different that one must apply different theories of human behavior to the two 
groups. If we respond to the handicapped as if basically different, we rob 
them and us of the experience of similarity and communaliiy. We can no 
longer allow schools to segregate children and educational personnel, based 
on conceptions that are invalid and morally flawed. That is the message that 
Public Law 94- 142 implies. 

But where did school personnel learn such conceptions? There are two 
answers, one general and one specific. The general answer is that they 
learned those conceptions, and justifled them morally, by growing up in a 
society in which these conceptions and moral precepts were seen as valid, 
right, and proper. In short, they learned them in the same ways everybody 
else learned them. 

The specific answer is that school personnel are graduates of our colleges 
and universities. It is there that they learn there are at least two types of 
human beings and if you choose to work with one of them you render yourself 
Itgally and conceptually incompetent to work with the others. As we pointed 
out earlier in this chapter, what we sec in our public schools is a mirror image 
of what exists in colleges and univenities. One of the clearest implications of 
Public Law 94 142 is that the gulf between the special and fegutar education 
has to be bridged, and yet the law requires no change in our college and 
university trainmg centers. 

We. therefore, have the situation in which the law mandates changes in 
our Khools. School personnel must change in attitude, thinking, and prac- 
tice, at the same time our training centers educate school personnel in the 
traditions of the "most restrictive alternative.** As an educational ad- 
ministrator in Milofsky's article says: 

'it's fine to pau laws," he sayi, **but it's the teachen who are stuck trying to imple- 
ment them. Nothing in the law requires in service training on a systematic basis 
and a lot of the teachers have no experience in dealing with handicapped kids. We 
think 766 should require major changes at ihe undergraduate level. If there are 
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going to be laws like this, they should be taken into account during a Ceacher*s 
educattorul training." 

At iu root, mainstreaming is a moral iuue. It raises age*old question!: 
How do we want to live with each other? On what basis should we give prior- 
ity to one value over another? How far does the majority want to go in accom* 
modating the needs of the minority? The emergence of mainstreaming as «n 
issue raises but does not directly confront these questions. To the extent that 
we put discuuion of mainstreaming in the content of education and schoola, 
we are likely to find burKlves mired in controversies centering around law. 
procedures, administration, and funding. These are legitimate controversies 
because they deal with practical, day to-day matters that affect the lives of 
everyone. But the level of difficulty we encounter in dealing with these miit* 
ters will ultimately be determined by the charity with which the moral issue is 
formulated. At the very least it should make us more aware of two things: So* 
called practical mjltten or problenu are always reflections of moral issues, 
and differences in moral stance have very practical consequences. 
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The Education of All Handicapped Children Act 



Part A - General Provisions 
Short title; Statement of Findings & Purpose 



(a) This title may be cited as the "Education of the Handicapped 
Act." 

(b) The Congress finds that — 

"(1) there are more than eight million handicapped children 
in the United States today; 

"(2) the special educational needs of such children are not 
being fully met; 

"(3) more th,&n half of the handicapped children in the United 
States do no (sic) receive appropriate educational services which 
would enable th^m to have full equality of opportunity; 

"(4) one million of the handicapped children in the United 
States are excluded entirely from the public school system 
and will not go through the educational process with their peers; 

"(5) there are many handicapped children throughout the 
United States participating in regular school programs whose 
handicaps prevent them from having a successful educational 
experience because their handicaps are undetected; 

"(6) because of the lack of adequate services within the 
public school system, families are often forced to find services 
outside the pubjlic school system, often at great distance from 
their residence and at their own expense; 

"(7) developments in the training of teachers and in diagnostic 
and instructional procedures and methods have advanced to the 
point that, given appropriate funding. State and local educational 
agencies can and will provide effective special education and related 
services to meet the needs of handicapped chilifren; 

"(8) State ind local educational agencies have a responsibility 
to provide education for all handicapped children, but present 
financial resouihces are inadequate to meet the special educational 
needs of handicapped children; and 

"(9) it is jn the national interest that the Federal Govern- 
ment assist State and local efforts to provide programs to meet the 
educational needs of handicapped children in order to assure eaual 
protection of the law. 

"(c)^It is the ijurpose of this Act to assure that all handicapped 
, ajlable to them, within the time periods specified 
){B), a free appropriate public education which 
,al education and related services designed to meet 
their unique needs, to assure that the rights of handicapped child- 
ren and their palrents or guardians are protected to assist States 
and localities tio provide for the education of all handicapped 
children, and tp' assess and assure the effectiveness of efforts to 
educate handicapped children". 
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^upWse the state- decreed that all sorts of odd people^had the right to spend every 
evening in yoir living room. Or suppose that you had been neglected and shunted aside for 
many years and suddenly the powers that be placed you under the care of people who had no 
real appreciation of youjlr needs. Or suppose that you had worked for a/ long time to provide 
a special environment fq'r certain young people and their friends and l(he federal government 
said that such places wj^re no longer legal. Or suppose that you were/ running a business and 
the current regulations required the retraining of your entire work force for a variety of 
new functions but only a few dollars a week were allotted for the purpose. How would you 
feel? Affronted? Frustrated? Perhaps outraged? 

the preceding attitudes, no doubt often generated by inadequate understanding, have 
been voiced by some participants in the educational drama created by The Education for All 
Handicapped Children Act of 1975, Public Law 94-142.1 This statute mandates the integration 
of children and youth with sensory, physiological, and intellectual disabilities Into the 
mainstream of public school education and authorized funding to the states, which could rise 
to $3 billion a year by 1982, to carry out the mandate. Of course, the provisions of the 
statute and the federal rules and regulations issued In 1977 have not necessitated overt 
measures so hopelessly extreme as the suppositions with which this chapter opens, but some 
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may come close. The unfounded fantasies about mainstreaming handicapped children and youth 
are real enough to the people who hold them. 

Public Law 94-142 Is an extraordinary once-ln-a-generatlon law. Its challenges threat- 
en to unsettle many deeply entrenched educational habits and to tamper with many delicate 
social adjustments. But they also hold out a promise to millions of parents and their hand- 
icapped children that new kinds of help and support are on the way. How are the deeply hu- 
mane and proper intents of this law to be fulfilled, then? Can they be? What would it 
take? But first, what does the law itself mean? A critical analysis of the basic princi- 
ples of Public Law 94-142, as stated or implied, is presented in this chapter. My theses 
are as follows: " " ' 

1. The statute is essentially a human rights document. 

2. Several long-vexing conflicts over educational aims and processes. will be height- 
ened if this law is taken at all seriously, hich 1t must be. 

3. Learning how to work with the conflicts is one of the most important changes Hkely 
to be laid on this or the next generation of educators. 

4. Certain resolutions are already demanded or implied by the legislators' intentio.is 
In enacting this law. 

5. Some of these resolutions can be heartily endorsed but others seem to be as yet 
ill -thought-out and imminently dangerous. 

The Background; An Unfinished Revolution 

The Setting 

Pursuant to the 1975 legislation, the National Advisory Cormiittee on the Handicapped 
(NACH) was formed that year and began to submit annual reports interpreting the intent of 
Congress and making recommendations for the administration of the law (see NACH 1975, 1976, 
1977). Inasmuch as almost all the recent literature on the subject has assumed, intention- 
ally or not, the terms set by these reports, the background observations presented here are 
derived principally from them. 

NACH reported that some 8 million persons agtl 0-19 are affected by Public Law 94-142, 
that 45 per cent "do not receive an education comparable in quality and comprehensiveness to 
that offered to nonhandi capped youngsters," and that one million "are denied education alto- 
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gather" (NACH.- 1976, p. 18). Actual program adequacy may well be the experience of less 
than 45 per cent. When we coinpared these figures with the over-60-per cent neglect rate of 
1969 and the nearly 90 per cent neglect rate of the late 1940s, we see that the succession 
of court actions and state and federal legislation since the mid-1960s, largely in response 
to consumer actions, has markedly increased educational opportunities for disabled persons. 
Public Law 94-142, If It is adequately funded and administered, is a gargantuan breakthrough 
In education for these people. 

The most important principle of the law, according to NACH (1976) is that education for 
all handicapped children and youth is a "fundamental right" (p. 6), one, moreover, that may 
not be abridged for lack of funds or determined other than in a way "geared to [the chil- 
dren's and youth's] particular needs and aspirations" (p. 1). As a matter of right, these' 
persons are to be generally treated in both schools and society "not on the basis of their 
disabilities but on the basis of their worth as human beings" (NACH, 1976, p. 7). Public 
Law 94-142 was given no expiration date, unlike most education legislation. It is the ex- 
pression of a basic public comnitment, one that is not expected to be changed or diminished 
to the end of time. As such M-is "an unfinished revolution" in human rights (NAGH, 1976; 
Weintraub & Abeson, 1976). The single most important indicator that the revolution is work- 
ing, therefore, will be a change in public attitudes toward handicapped persons (NACH, 1976,. 
p. 15). 

The chief aim of the law is to end the unnecessary isolation of handicapped persons 
from society at large by first placing them, as children and youth, in educational environ- 
ments which are "least restrictive" according to their needs and potent1als» and then pro- 
viding them with supportive services in those environments. This is the principal meaning 
of the otherwise misleading and elusive term "mainstreaming," although it is far from the 
total meaning of the mandated program itself. 

Major Principles 

Several major consequences, which are implicit in the NACH recommendations, flow from 
the perspective of basic human rights which NACH drew from the language of Public Law 94- 
142: 

1. Although the special focus is on the traditional years of public schooling, public- 
ly facilitated care should begin at birth and extend for some individuals beyond the age of 
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21. Additional emphasis therefore 1s placed on preschool programs, career and vocational 
programs, and development of life-long learning concepts. 

- 2. A carefully developed and monitored Individualized educational program (lEP) Is 
provided for In Public Law 94-142; It. Is essential to the success of malnstreaming efforts 
with handicapped children and youth. The lEP is seen by NACH as reflectlnjg a general trend 
in education and as a superior teaching practice. Achieving competency In writing lEPs and 
accepting accountability for them requires the massive retraining of current personnel, the 
employment of new advocate-specialists, the Initiation of unaccustomed modes of cooperation 
between schools and families. Three or more planning conferences a year of the concerned 
persons are recoimended for each child. The lEP Is not a binding contract but, rather, an 
instructional plan, designed cooperatively, that meets a handicapped student's educational 
needs at a particular time. lEPs are essential for successful mainstreamlng. 

3. Physical education and experience with arts and crafts will play a prominent role 
in enabling handicapped persons to reach out to others and to become active participants In 
their communities. I see NACH's view as significantly limited in this respect in that its 
rationale for such Involvement is explicitly based on only two concepts; (a) development 
of recreational and leisure-time skills and (b) reaching out. I would add two more: (c) 
wide-ranging, creative activity throughout all the educational process, as mediated espe- 
cially through the arts and crafts, and (d) reaching nonhandi capped people as well to help 
them tc recognize that they have much to gain from participation in education and other so- 
cietal activities with handicapped persons. My two additions are consistent with NACH's 
concern for the education of the "whole child." 

4. Placement of handicapped with nonhandicapped students Is to occur "to the maximum 
extent possible," according to the statutory language. Contrary to the popular image, most 
disabled students are able to fit into such placements without major adjustments, according 
to NACH. The chief danger would reside in our failure to retain and develop complementary 
facilities for mentally retarded, speech and hearing impaired, visually handicapped, emo- 
tionally disturbed, and orthopedically and other health- impaired students, as well as for 
those with specific learning disabilities (who need them), who are all termed "handicapped" 
in the statute (sec. bO'd). Another danger lies in our adopting a "dumping" procedure rather 
than following the principle of placement according to the least restrictive environment. 
The only educationally sound and humane program is one that builds open, effective communi- 
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cation and community. Such a program Is not achieved by simply Inserting new participants 
Into a classroom with no regari^ for the effects on the total human ecology of that class- 
room. 

5. Occasionally In the Congressional debates and the NACH reports we see "the ch11d"1n 
eluded among the persons who would set short- and long-term objectives and who would devel- 
op, evaluate, and revise the lEP for "the child." I would like to raise this minor theme 
to a major, one. We are talking about the education of human beings; as such the process is 
not strictly "for the child" (the usual language) but is one In which the person chiefly 
Involved must be an active, initiating, sharing participant. Otherwise, in my view, it is 
not education at all but mere training or, worse, a process in which a human being is made 
solely a passive object of externally enforced authority. 

A comprehensive philosophy of mainstreaming will include each of the preceding fea- 
tures, all of which are derived from a fundamentally moral concept of human right for 
which this society was deemed ready by the Congress. More is said about this essential no- 
tion in due course. 
Canada: A Judicial Mandate 

In two other countries. Great Britain and Canada, similar mainstreamfng moves are un- 
derway. A landmark decision by the Supreme Court of Canada on August 11, 1978, provided, 
in a test of sees. 135 and 138 of the School Act, that all children (in this case including 
a 9-year old with cerebral palsy) have a right to places in school or school programs in 
the districts where they live or to schooling elsewhere, which is paid for by the govern- 
ment. An absence from school of one year or longer, moreover, was deemed to be an unaccept- 
able time span for finding a suitable program for a child (Cruickshank, 1978). This judi- 
cial ruling is far from the legislative mandate of Public Law 94-142; it sounds like U.S. 
court decisions in the 1960s and 1970s that supported the rapid development of special ed- 
ucation f;ic11ities here. However, the grounding in principle is similar. 
Great Britian; On the May 

In 1974, the British Parliament commissioned a study of "special educational ..eeds" 
headed up by philosopher Mary wirnock. Although few philosophical principles are enunciat- 
ed in the 430-page final report (Warnock, 1978), several are presupposed throughout. The 
following quotation indicates a human rights attitude whicli is sin.ilar to that of U.S. doc- 
uments: 
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Why educate such children at all?.... Our answer 1s that education, 
as we conceive it, is a «^ooJ, anJ a specifically hur.ian good, to which all 
human beings are entitled. There exists, therefore, a clear rbligation 
to eriucate t»ie r.ost severely disable'* for «o other reason than that they 
are human. No civilised society can be content Just to look after these 
children I it must all the time seek ways of helping them, however slowly, 
towards the educational goals we have identified.... 

Moreover there are some children with disabilities who, through edu- 
cation along the common lines' we advocate, may be able to lead a life 
very little poorer in quality than that of the non-handicapped child, 
whereas without this kind of education they might face a life of depen- 
dence or even institutional isation. Education in such cases makes the 
difference between a proper and enjoyable life and something less than 
we believe life should be. From the point of view of the other members 
of the family, too, the process of drawing a severely handicapped child 
into the educational system may, through its very normality, help to 
maintain the effectiveness, stability and cohesion of the family unit.... 

Those who ^/ork with children with special educational needs should 
regard themselves as having a crucial and developing role in a society . 
which is now committed, not merely to tending and caring for its handi- 
capped members, as a matter of charity, but to educating them as a matter 
of right and to developing their potential to the full, (pp. 6-7) 

The British report Includes learning disabilities among the handicaps of "children and 
young people with special educational needs," and the authors estimated that one in five or 
six students suffer the disability at some time in their school careers. The focus of the 
Warnock report is empha'tically not on "special" set-apart services but on "any form of addi- 
tional help" (pp. 6, 46). The goals of education are assumed to be applioable to all chil- 
dren and youth. Therefore the report reconmends a program extending from preschool into 
adulthood, including, for some persons, "significant living without work" (p. <x); special 
emphasis is given to early childhood education and to concern for young people aged 16 and 
over. The report retains the concept of special classes and units but also recommends that 
wherever possible" they be "attached to and function as part of ordinary schools" (p. 345). 

No doubt reflecting the different cultural setting and the more restricted carrying 
capacity of educational institutions in the British Isles, the styles of planning and par- 
ticipation dicussed' 1n-tht^ s lan^ ark report fall short of those proposed for U.S. schools. 
In the following respects,' however, similar conclusions are drawn from the human rights 
base; for example, the report recommends close cooperation between parents and profession- 
als, roles for voluntary organizations, establishment of new training programs, abolition 
of statutory categorization (labeling), the distinction between spec<al and remedial servi- 
ces, institution of a finding and assessment process, administrative monitoring of school 
units several times each year, dissemination of child development information, increased 
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nursery school education along with "playgroups" and "opportunity groupc." and employment 
of persons to work with parents in the education of children under age 5. 
The Current Challenge 

The striking difference between U.S. and British or Canadian schools is that most hand- 
icapped children in the U.S. already were "mainstreamed," although often extremeW in«HP. 
quately. when other facilities were not available. Nothing in the new statute, moreover, 
is a protection against giving less attention to the some 1.5 million mentally retarded 
children because of the high value our society, like that of Canada and of Britain, gives 
intelligence (Sarason & Doris, 1978, p. 21). It is conceivable, even probable, that given 
the values that now predominate In American society we would devote far greater resources 
to the 300,000 crippled and health-impalred persons, those with relatively minor learning 
and speech disabilities, and those among the some 500,000 visual or hearing impaired per- 
sons. who already function best, than to "the least among us." 

Edwin Martin, formerly. Chief of the Bureau of Education for the Handicapped, pointed 
out that "a whole underlying structure of assumptions" has led to our treating disauled 
people as we do (Martin, 1978, p. iv), that is, as if they were different kinds of human 
beings. Clearly, it will take another set of assumptions to move us away from convention- 
ally restrictive, punitive, neglectful policies and practices. It would be particularly 
fruitful, I think, to consider two kinds of assumption: (a) that of understanding and in- 
tention and (b) that of selecting, in each case, the appropriate "social medium." John 
Dewfey put the matter as follows in 1915: 

- Beliefs and aspirations cannot be physically extracted and inserted. 

How then are they communicated?.... - . 

answer, in general formulation, is: By means of the action 
of the environment in calling out certain responses. The required 
5! be hammered in; the needed attitudes cannot be plastered 

?n" J"! 5^? T^^'^^lSi: "'^^^"l? ^" "^^^^ 3" individual exists leSds nim 
to see and fee one thing rather than another; it leads him to havt 
certain ^lans in order that he may act successfully with others..... 'p. 11) 

n,^....;;:^^^?"l^.u*^/" ^^^^^ consciously control the kind of 

education which the immature get is by controlling the environment in 
which they act, and hence think and ftel. We never educate directly, 
but indirectly by means of the environment, ^pp. ISf.) 

...The very existence of the social medium in which an inlividual 
lives, moves, and has his being is the standing effective agency of di- 
recting his activity. p. 27; italics added) y " i 
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In reality • the two kinds of assumption must overlap and Interact, Presupposing that they 
are not actually separable* each Is developed In turn here. ^ t 

The Major Rights Issues: . 
What Do He Value? For Whom? 

The United Nations* "Universal Declaration of the Rights of Children" lists the right 
to education as fundamental and Jnallenable. Public Law 94-124 extends the meaning of that 
right In the establishment of policies which few other societies could adopt today. As 
social conditions Improve* not only may the list of assumed human rights arid attendant le- 
gal and Institutional rights be lengthened but the Interpretations of these rights ilso may 
be expanded. Along with social security and other health and v*e1fare policies and related 
educational policy, the malnstreaming concept presents one of the major expansions of a 
perceived "right" In this century. Having moved over the past 100 years from a privilege 
for the few to a privilege for many to a right for many, free public education during child- 
hood and youth has gradually come to be Imbedded In social policy as a right for all. 

Our society Is still moving, albeit slowly, from a ha1t1ng1y_enunc1ated Ideal to a 
full-fledged coitvnltment to the welfare of Its children and youth, as Information collected 
for the 1979 International Year of the Child plainly shows ( Report to the President , 1980). 
A similar commitment to the world's children appears to lie much further down the road 
though it is entailed in t^e very concept of a fundamental human right. From a philosaph- 
ical perspective, the significance of the malnstreaming movement nevertheless lies as much 
in its global promise as in its current national reference. 

Like busing and affirmative action, most provisions for according handicapped persons 
a fundamental right to education are actually derivative legal or institutional rights. 
The lEP, planning conferences, and the like are uerivative rights and not human rights as 
such. A. I. Melden (1977} recently emphasized that what ordinarily establishes one's claim 
to consideration as a human right is one's first being human, having a need to be cared for 
and protected, then gradually, variously, entering into personhood, coming to be a moral 
agent among others insofar as possible, joining in their lives, "first within the family 
circle and later with friends, acwiuaintances, and strangers" (p. 66} more and more in a 
mutually supportive fashion. Taken !n this sense, Melden regarded the right of persons to 
fashion their own lives, pursue their Interests, and thereby enjoy their goods (pp. 167, 
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185) to be the fundamental human right, and the provislDn of moral community to be its fun- 
damental condition. Thus, for Melden, even the right to an education can be presumed to^be 
for the most part a special, derivative right, except that for the young "the right to a 
moral education without which they ca.nnot achieve moral agency" (p. 184) is also part of ' 
the fundamental human right.' I find Melden's position relatively more sensitive to human 
realities than many other current discussions of rights, especially those that strictly de-. 
pend on a utilitarian calculus to determine moral and social values. Therefore, Melden's 
position is to be heartily recommended. What follows from his position is the consequence 
"that any person, even the most advantaged and the most powerful in the influence he exerts 
over others. Is accountable to the lowllest.and most disadvantaged for any infringement or 
violation of the latter's rights as a human being" (Melden, 1977. p. 194; see also p. 249), 
and, therefore, "special burdens [are] imposed upon the advantaged, because of the human 
rights which the disadvantaged have In common with them" (p. 250). 

The malnstreaming concept represents the moral burdens imposed on American society- 
or on any society that could develop the requisite means-by virtue of the existence of 
handicapped individuals Jn i,ts mijlst. That is why Public Law 94-142 i s of «:ur,h j,Qni'>nt_ 
a strictly moral sense, handicapped children and youth always have possessed the right to 
an education which would enable them to develop their interests and potentials, but until 
recently, the right has rarely been accorded, legally or In practice. The plight of these 
young people and the guilt of the citizenry and its officials now stand out because In Its 
legal garb public morality In America has come around to the commitment of means to pro- 
tect the rights of these children and youth. But the achievement Is not without conflict. 

In the first place, the policies incorporated In education legislation are an amalgam 
of liberal and conservative sentiment. According to a perspicacious account by Ronald 
Dworkin (1978), the constitutive political morality of liberalism supposes that In provid- 
ing for social equality "political decisions must be, so far as is possible, independent of 
any particular conception of the good life, or of what gives value to life." That of con- 
servatism supposes that " the content of equal treatment cannot be Independent of some theo- 
ry about the good for man or the good of life, because treating a person as an equal means 
treating him as the good or truly wise person would wish to be treated" (p. 127). On this 
account, a hard question follows for malnstreaming decision makers, namely, what, derivative 
policies and procedures flow from each position, and can they be conjoined? To my mind, 
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the legislation Is mercifully silent on |he Issue of what Is "good" In more than the broad 
est terms, deferring treatment of that Issue to the communities concerned. The Irony Is 
that as those communities fall to handle the values conflicts Intelligently and well, as 
will inevitably occur from place to place, further legislative and judicial action will be 
required. Meanwhile, as In other civil rights arenas, those to whom the right has been 
legally accorded will have to wait until others are ready or are forced to give them their 
due. 

In the second place, there are conflicts among a wide spectrum of operative values. 
The following questions— each of them both moral and legal, both educational and political' 
exemplify these conflicts. What mixture of public vs. private action is desirable? Is our 
primary aim to be that of responding to outright entitlements or must the handicapped and 
their advocates struggle to have their Interests served? How are we to attain adequate 
services and equitable distribution at the same t1me« or can we? Shall we let the educa- 
tional market determine process or shall we plan? What are we to leave to the family snd 
what. are we to provide, regardless of the family's means and Interests? How are we to ful- 
fill both the principle of freedom and the principles of Justice and equality? Which of 
these principles overrides the others, and under what conditions? 

Social decisions ordinarily, perhaps even necessarily, occur as a composite of diver* 
gent sets of values, such as those Implied in the preceding questions. Usually, there are 
several rather than just two sets and they, in turn, reflect not only different Ideologies 
but also different sorts of conflict within each Ideology. To the degree that decision 
makers are In the dark or choose to Ignore the values-conflicts operative among them, they 
are likely to falter and fall, particularly within complex social structures such as ours. 

I am not supposing that we must, or even can, give a full rational account of all our 
choices. In his writings, Stuart Hampshire (1978) beautifully demonstrated the practically 
unnotlceable habits and perceptions that often enter Into our ways of making moral deci- 
sions; he recognized that these features have accrued and become "Internalized" over long 
periods, often retaining a basically confllctory character. Recently, he also rightly em- 
phasized that "It is of the essence of moral problems that on occasion they seem hopeless. 
Incapable of solution, leaving no right action open" (p. 40), and that for an Individual 
there may be, in fact, no clearly coherent way out. In such cases the individual may re- 
sonably seek a trade-off, may simply choose one way over another or make some other Intui- 
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tive adjustment, perhaps by some rare leap of imagination. In public decision making, how- 
ever, we require reasons to be given to the degree possible and expected consequences to be 
specified so that we may be' held accountable for our decisions and our corresponding use 
of power. This is why conflict awareness and resolution are so important in educational jAe- 
cision making. 

What I have been leading up to is the recognition that in the establishment of an ini- 
tial set of policies in Public Law 94-142 the work of moral and educational decision making 
has only just begun. For the most part, the lawmakers have wisely withheld laying down 
exactly what we must do but have opened tha way for the development of a complex community 
of decision makers, including the handicapped themselves. Therefore, no one can rightly in- 
terpret the full intent or extent of the law at this point. It is not so much the product 
of the lawmakers' deliberations which must be interpreted as it is the processes that their 
guidelines and the subsequent regulations entail. These processes are themselves essential- 
ly educational in form, educational with respect not only to instructional procedures but 
also to administrative and planning procedures. 

4 

The Primary Social-Edu cational Problems; Who is Responsible? to Whom? and How ? 

We educators already have more to do than we can handle. There have been more starts 
at major education-related reform over the past 20 years than can be counted on two sets of 
hands and feet, and neither we nor others in the society have yet learned how to manage 
them all. The reason is that although funding for education has increased greatly over 
that period, other social and economic structures have. not changed apace and the reforms 
are grossly inadequate responses to the needs. Nor has graduate training for educators 
made us into the extraordinarily skilled, knowledgeable, sensitive professionals those in 
our charge need us to be; nor wil.l the change occur until the society demands it of us and 
shares the cost. 

America has beconie preeminently a learning society. We have the greatest educational 
resources in the world; in fact, soon they may be considered our greatest resources, our 
greatest potential for export.. Yet the understanding of educational processes that per- 
vades our social institutions and our schools ii in many respects backward compared both to 
our needs and to what is known about the growth processes of human beings. 

Apart from the challenge of desegregation, I cannot think o* any challenge that should 
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by rights spur us to greater soul searching and reflection than this newest among our many 
causes. As a company of educators we shall have to become better planners^ more effective 
'Collaborators, professionals more deeply knowledgeable about the developmental tasks of 
children and young people, an.d researchers far more responsive to the richness of human na- 
ture, than has been our custom. Ue shall have to become more cunning practitioners of the 
teaching art, more politically astute, more demanding on behalf of the rights of youngsters, 
and more firmly Insistent, more gently 'patient with each other, than we ever have been If. 
this new challenge Is to be met. In short.'we educators must.^lve ourselves further educa- 
tion. We are not alone resppnslble, 'far from Itj but we dare not leave our joint responsi- 
bility alone If this Incredibly delicate promise Is not to fall in shambles. 

If these advances are lacking, within a short time mainstreaming may warrant the same 
criticisms that have been directed to attempts at compensatory education under the Elemen- 
tary and Secondary Education Act (ESEA) of 1965, here outlined by Ornstein (1977): 

In general, compensatory education has been criticized for (1) its 
hasty planning and piecemeal approach; (2) mismanagement and misappropri- 
ation of funds; (3) unethical and corrupt grantsnen who Justify their lar- 
ceny on the basis that 'everyone does it': (4) large consultant fees for 
shoddy work or for work not done at all; (S) inadequately trained per- 
sonnel at the statR and local level i_(6lJii4h_sa La ries for people at the 
administrative levels; (7) disregard for and lack of teacher participa- 
tioni (8) vague objectives: (9) poor evaluation procedures; and (10) 
little change in the quality or content of the programs— only increased 
quantity of services. Critics have characterized compensatory funding 
as having a reputation for scattergun approaches, and poor results. In 
effect, the whole ESEA raovement seems to have undermined America's blind 
faith In education and in educators, (p. 8} 

f^any educators are ready; they simply have been waiting and working for the opportun- 
ity. Parents and polHticians can expect even them to fail, however, if. the necessary pro- 
visions are not made. What should the provisions be? 

In their June 1978 statement, the AACTE board of directors made an appeal for the fol- 
lowing principles to be applied to all students, not Just to a neglected minority, in order 
to meet the Public Law 94-142 mandate (AACTE, 1978): first, equal opportu^^: unlimited 
access to resources, unconditional acceptance of each student, and total responsiveness to 
individual differences; then, realization of each individual's potential, recognition of 
Individual worth in multifaceted ways vs. strict competition, tying disabilities to tasks 
rather than viewing them as generic and exclusionary, and providing optimum learnin'g'envi- 
ronments for each and all as a shared responsibility among educators and other members of 
society. I agree. These elements are the very least that it will take. We should not be 
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ashamed to enter the struggle of learning how, slowfy and del1berately.and-creat1vely, just 
as we would at our best moments aid our students to learn. They are not likely to acquire 
new styles of learning and relationship, raoreovef*, unless we dt first. 

Highly desirable teacher competencies for raainctreaming were ranked as follows by the 
^0 state directors of special education (Monaco & Chiapetta, 1978): Individualized instruc- 
tion, comprehension of the abilities of handicapped and exceptional ch11dren,and evaluation 
^ and diagnosis of students' abilities and progress. Eight other rated competencies were seen 
to be "generic skills that regular classroom teachers should already possess" (and shall. we 
add administrators as well?); they are (in rank order), provides a hMmauly suppor.t.lve. en- ' 
vironmenti uses behavioral, management strategies, works cooperatively wlih adults in the 
school setting, uses the psychology of learning in Instruction, evaluates\sefulness of var- 
ious intructional strategies. Interprets task analyses, evaluates the appropriateness of 
resources for programmatic use, and promotes the mainstreaming concept. If this list sounds 

\d bit dry and lifeless the priorities are nonetheless instructive. Clearly they cannot be 
met if classrooms and teaching, schedules are overcrowded, facilities are poor, professional " 
training and support systems are inadequaite, testing and evaluation procedures are discrim- 
inatory and fail to disclose students' strengths along with their disabilities, or proce- 
dures Ignore culturally diverse needs. Some of the priorities cannot be met at all by rel- 

. atively untrained personnel working alone. In such circumstances, it probably would be 
better for the students if teachers were not asked to try. 

In effect, I have beei? advocating the consideration of what educational processes we 
educators must- embark upon if the good intentions of mafnstreaming are to be fulfilled. I 
briefly define education as any process of learning conducive to human growth that involves 
the active participation of the learner. I do not think that we can know in advance all 
the elements of the new situation that may require our active learning or that we can antic- 
ipate precisely how to perform this task because we are now faced with problems of unaccus- 
tomed complexity. The point is that educators must enter upon the growth-producing process 
itself, wide awake to our present situation, as Maxine Greene (1970) has argued, and imagin- 
atively seek out our appropriate "landscapes of learning." as she has enjoined us to do. ' 
The point is that educators must learn to plan by also planning to learn (Michael, 1973). 
Greene put the notion this way; 

We all learn to become human, as is well known, within a community of 
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some kind or by means of a social medium. The more fully engaged we 
are, the more we can look through others' eyes, the more richly Indi- 
vidual we become. The activities that compose learning not only engage 
• us In our own quests for answers and for meanings; they also serve 
to Initiate us Into the communities of scholarship and (If our perspec- 
tives widen sufficiently) into the human community, In Its largest and 
richest sense. Teachers who are alienated, passive, and unquestioning 
cannot make Ruch Initiations possible for those around. Nor can teach- 
ers who take the social reality surrounding them for granted and simply 
accede to them. Again, I am Interested In trying to awaken educators to 
a realization that transformations are conceivable, that learning Is stim- 
ulated by a sense of future possibility and by a sense of what might be. 
(p. ?) 

A very Important educational principle Is Involved here. Remember Mary Uarnock? She 
published two first-rate book.*; while chairing the British commission on special educational 
needs. The first explicates and celebrates the power of Imagination, an amalgam of emotion 
and reason by which we actively envisage both what Is and what Is not or might be, a sense 
that 

There Is always more to experience, and more In what we experience 
than we can predict. 

Without some such sense, even at the quite human level of there 
being something which deeply absorbs our Interest, human life becomes 
perhaps not actually futile or pointless, but experienced as If It were. 
It becomes, that Is to say, boring. In my opinion. It Is the main 
purpose of education to give people the opportunity of not ever being. 
In this sense, bored; of not ever succumbing to a feeling of futility, 

i>x or to the belief that they have come to an end of what Is worth having. 

Ii; (Warnock, 1976, p. 202f.) ^ 

Uarnock placed the Joyful exercise of imagination at the forefront of educational policy. 
I heartily concur In this notion and recommend It to all educators. If Imagination Is es- 
sential for students, then Is It not all the more essential for teacher-learners and admin- 
istrator-learners, parent-learners, and politician-learners? 

Mary Warnock's other recent book Is on educational policy Itself. What does It mean, 
she asked, to claim t|iat everyone has not only an equal right to education but a right to 
equal education (egalltarlanlsm)? As an educational goal, she contended. It refers to "e- 
quallty of opportunity for all children to grow" (Uarnock, 1977, p. 34). Beyond that, she 
argued. It has never been clear what equal opportunity Is opportunity for: If not for be- 
coming alike, then for competing to receive the best education available? for the chance 
to get good jobs, prestige, wealth, social privileges? to acquire measured Intelligence? 
to be happy? Warnock held that to withdraw the "ladder" concept contained In these views 
"may well be to remove hope" for many and Is in any case "Inellmlnable from everyday thought 
about education." Yet It "cannot provide any answer to the kinds of questions which press 
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upon policy makers. It cannot help to determine who shall be educated* for how long In 

what kinds of schools, or subject to what testing" (p. 47). 

Warnock found fault with Rawls' now-famous principle of justlce-as-falrness. Rawls 

suggested that the sole criterion for accepting differences of educational opportunity Is 

whether the overall distribution Is to the .^idvantage of the less educated (e.g., whether 

the persons educated as surgeons serve the less educated). The crucial falling In this 

view, Warnock Indicated, lies In Its failure to say anything about the justice of deciding 

who shall have the advantage of being educated and who shall not. For her, as for me, the 

determining principle Is one of compassion or welfare. It is not so much a passion for 

equality that leads us to seek opportunities for handicapped children and youth as "a sense 

of outrage and of pity that any children should have to live and grow up In such hopeless 

situatlpns" (Warnock, 1977, p. 54). 

For the doctrine of equality, even of positive discrimination In favour 
of the disadvantaged, has to be stretched to breaking point If U Is to 
be used as the justification of educational effort and expenditure on the 
handicapped. But the doctrine of compassion can, obviously, justify It 
Immediately, and without distortion. If we are humane, we will .recognize 
a duty to Improve the lot of all human beings, and particularly those, who 
are most helpless, (p. 56) 

When she turned to teaching and curriculum structure, Warnock reached the same conclusion: 

The principle of equality does not help us much in deciding what or how to teach or how to 

administer the whole process. The chief criterion for Warnock appears to be what improves 

life as a whole, what contributes to "the good life," notably, the attainment of virtue, 

moral skills, capacities to work effectively, and imagination. Again, in agreeing with her 

I see no ground for exempting the rest of us from what we see to be good for children. Nor 

need we settle once and for all on what is "good" in order to provide for it in various 

ways. 

Something like Dewey's (1915) notion of a "social medium" is essential here. Educa- 
tion is a highly interactive social process. We convey what is educationally "good" chiefly 
through the social atmosphere and structures we provide. Children come to believe not 
what we say but what we do, as we do it. "Mainstreaming" is an organizing image for our 
thought about appropriate kinds of social medium, the means by which people interact, com- 
municate and use things for their own ends. Dewey (1915) wrote. 

The social medium neither implants certain desires and ideals directly, 
nor yet merely establishes certain purely muscular habits of action, like 
^? "instinctively" winking or dodging a blow. Setting up conditions which 
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stimulate certain visible and tangible ways of acting is the first step, 
waking the individual a sharer or partner in the asscciated activity so 
that he feels its success as his success, its failure as his failure, 
is the completing step. (p. 14) 

This idea of Dewey indicates the two-fold concept that 1 wish to emphasize in closing, 
(a) The image of "mainstreaming itself rightly points us to an open, vigorously interactive 
kind of social medium where policy is responsive above all to the principle of compassion, 
where the search for appropriate ends and means is chiefly determined by an imaginative a- 
wareness of the needs and realities of each person involved, where imagination is also di- 
rected through the very structures of our ^common learning to what is not familiar, to what 
has not yet been conceived, (b) The handicapped themselves (adults, children, young peo- 
ple) must be mainstreamed into the administrative and planning process; from the outset they 
must become active participants in the social medium through which their perceptions, hab- 
its, and modes of thought are to be formed. I do not see any other way to accomplish the 
Intentions of Public Law 94-142. 

Who is responsible? The educators, on behalf of and with the society, and persons 
(e.g., parents and handicapped children and youth) who arc closely involved in the learning 
processes that mainstreaming requires. To whom are they responsible? To the children and 
young people of our land, all of them, and, ultimately, to all young persons everywhere. 
How? By learning together, as we can. 

Conclusion 

A quite minimal, even miniscule, requirement of social equality is met by letting peo- 
ple "in". Mainstreaming is mostly about what happens after handicapped persons get in. Pol- 
icy makers at all levels, therefore, would do well not to concentrate so much on the first 
requirement that the second, much larger set of problems is ignored. I have emphasized them 
here. 

Marilyn Rauth (1976) pointed out, perhaps rightly, that "most of the views about main- 
streaming held by its proponents are based on philosophical and political considerations 
rather than hard data" (p. 8). I have no doubt that we could use much more hard data about 
the needs of handicapped children and young people and about what educational methods and 
environments might serve them best. It is also true that lawmakers and Judges often misuse 
or fail to use scholarly findings. I am no less certain, however, (a) that the kinds of 
decisions contained in or implied by Public Law 94-142 rarely are or even can be derived 
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from hard data (not least because they are often Inconsistent, Inadequate, or not responsive 
to Important Issues), (b) that both their substance and adequacy chiefly depend on judg- 
ments of value, and (c) that political assessments are Inevitably an Important feature In 
deciding among relevant values and giving them formal expression. Almost all the Issues con- 
cerning the whys and hows of mainstreaming are necessarily both value laden and politically 
lively. 
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Legal precedent and the individual case: 
how much can be generalized from 

court findings? 



//. nuthvrford TunxhuU III 
Univenity of Kansas 
Luivrvnrv, Kansas 



THERE IIAVK BEEN two waves of 
court cases concerned with special 
education. Tho first, beginning with 
PARC V. Pennsylvania, Mills v. D.C. 
Hoard of Education, and other well- 
known frontier breakers, was precedent 
setting in the grandest way. It led to con- 
gressional legislation and to other cases 
involving similar Irgal and factual issues. 
One reason for its massive impact was the 
courts' sweeping tirders for institutional 
reform directed at patterns and practices 
of gross educational discrimination 
against handicapped children. The sec^ 
ond, more recent, wave of cases is less apt 
to sot such dramatic precedents; it is char* 
acterized by finely honed, narrowly 
drawn decisions and orders that do not 
generalize nearly so widely as the earlier 
cases. Nonelliclrss. generalizations will 
be uiutiously drawn. The question posed 
in this issue— Are the limits of the educa- 
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tional system being pushed too far?— re- 
quires a hesitant no. 

Generalizing beyond what a court has 
found in a particular case is a risky busi- 
ness at best. Much case n?sts on particular 
and uui(|ue facts. Comparing only the re- 
sults of particular decisions without 
clearly distinguishing them on the basis of 
their factual differences is like comparing 
fast food to cordon bleu. Both may be 
- edible, but beyond that their differences 
soon outweigh their similarities. Facts 
from case to case may be comparable, but 
nevertheless the cases are essentially 
unique. What might be generalized from 
a case is not facts but a legal rule or set of ^ 
rules. Whether these principles are ap- 
plied in subsequent cases depends on the 
unique and particular &cts involved, the 
current state of the law, and the way 
courts view the facts and the law in com- 
bination. The legal system may depend on 
precedent, but the existence of a legal 
principle based on precedent is formed 
over time and does not emerge full-groWn " 
from a single case, at least under ordinary 
cir.uinstances. When individual cases 
beijin to form a pattern, there may devel- 
op .) trend in the decisions. 

Tw»» major waves of cases characterize 
special education litigation. Those in the 
firsl wavi; wcrre dfcided iMilier by eonstfiit 
agreeirieiils (agieenuMils reached by the 
parlies and approved by the court) or 
uiuler Killh or Fourteenth Amendment 
toiisiiiiiii,,,,;,! principles. The cases in the 
second wave were decided under federal 
statutes as well as (in samv instances) con- 
slitulional principles. The cases reviewed 
throughout are selected ones; no attempt 
is made to review ull relevant cases. 

lib 



THE FIRST WAVE 

The first-wave cases were class-action 
suits brought and decided mostly on con- 
stitutional grounds. They successfully at- 
tacked patterns of conduct that went to 
the very heart of education: exclusion 
from educational opportunity {PARC, 
Mills, and LeBanks v. Spears) and im- 
proper educational assessment and 
placement (Larry P. v. Riles). Further, 
each case graphically demonstrated that 
schools and their ofBcials are not immune 
from Judicial examination; each brought 
the conduct of schools, ordinarily a matter 
of state and local control, under significant 
judicial oversight and control. Each set 
precedent for other cas«»s, and each 
helped to lay the groundwork for later 
federal legislation. It is beyond argument 
that these first-wave cises wore precc- 
dent-making in the broadest sense; gen- 
eralizations from them, and based on 
them, were both easy and correct to make 
in other early cases. A summary of the 
first-wave cases follows: 

• PARC V. Pennsylvania (1972)* estab- 
lished the right of all retarded stu- 
dents, however seriously impaired, 
to u free, appropriate public educa- 
tion; to procedural safeguards in edu- 
cational placement; and to child find 
(annual census). All handicapped 
children can learn and therefore, ac- 
cording to this decision, they may not. 
be excluded from public education. 
The preference was set for "least re- 
strictive" placement. 

• Mills V. D.C. Board of Education 
(1972)* established the right of ;dl 
handicapped children to free, appro- 
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priate eduaition; to procedural safe- 
guards in educational placement; to 
child find; and to periodic review of 
special eduaitional placement. 

• I^Banks v. Spears (1973)^ estab* 
lislicd procedural safeguards in edu- 
cational placeiTient; nondiscrim* 
inatbry educational evaluation; per* 
iodic review of special educational 
placement; the preference for 'least 
restrictive'* placement; and the right 
to an educatioiial'plan for each child. 

• Larry P. t). Riles (1972)^ mandated 
nondiscriminatory, multifaceted, 
interdisciplinary educational evalu- 
ation. 

THE SECOND WAVE , 

The .second-wave cases have all been 
decided xince the enactment of both Sec- 
tion 504 of the Rehabilitation Act of 1973, 
which mandates nondiscrimination on 
l>a.sis oFhandicap. and the Education for 
All liandicappiui Children Act of 1975 
(PL 94-142). These statutes and their 
implcMnenting regulations establish six 
principles for the education of handi* 
capped children: zero reject; nondis* 
criminatory evaluation; appropriate 
ediicalton; least restrictive plaetMiient; 
procedural due process; and parent 
participation. Each of these principles de- 
riv«»s clfreetly from the first-wave cases; 
this» among other things, is what made 
those eases prc^eedeul setting. In contrast 
•vilh tlie lii'st-wave cases, the later cases 
were decided inider either or both of the 
1973 and rJ75 statutes; some were de* 
eideil in p:irl «KX'ot(liiig lu constitutional 
principles as well; and none were Inised 



either on consent agreements or oh exrlu* 
sively constitutional grounds. Furtbf i . al» 
though some of the second-wave case^^ r^fe 
class actions, others involve a single j'lair;* 
tiff or set of plaintiff limited in bot' (num- 
ber and legal interest. 

This suggests that the class actioi suit, 
although stUI Important, may no longer be 
the dominant vehicle for questioning 
school practices. Indeed, as individuals, 
not classes, turn to the courts for relief. 
Judicial decisions and orders are based 
increasingly on statutory as well as consti* 
tutional grounds, and relief is tailored to 
specific individuals or to limited groups 
having highly similar needs and circum* 
stances. Generalizing from the newer 
decisions thus becomes both hazardous 
and ill-advised. As litigation focuses 
increasingly on more narrow issues, the 
results in particular cases also become 
more unpredictable. Unlike the first* 
wave decisions, those in more recent 
cases sometimes contrast with each other 
rather sharply. The issues are more com* 
plex, and lack of widespread unanimity in 
decisions, except on a few points, reflects 
this increasing complexity and makes it 
unsafe to hyix)thesize a broad consensus. 

Nevertheless, the more recent cases 
continue to illustrate the role of federal 
courts in regulating public schools and 
their odlcials. The rulings indicate that 
the courts want to avoid the day-to-day 
management of schools; perhaps they still 
retain the traditional view that public 
schools are essentially a matter of state 
and local concern. So long as speci;il 
education is regulated by federal taw, 
however, it will he di^lkiilt for the courts 
to avoid regulating se^ools. The question 
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for the future is not whether but how 
deeply federal courts will be involved in 
the schools. 

In New Mexico Ass^n for Retarded Citi* 
zens V. State of New Mexico^ (1974), a 
chiss action suit, the plaintifls successfully 
argued that they were not raceiving a free, 
appropriate education in violation of Sec- 
tion 504 of the Rehabilitation Act. Tlie 
court ordered the state to provide them 
with a free, appropriate public education 
as defined by the regulations promulgated 
under Section 504. It also awardea fi^t« 
tonieys' fees and costs to the plaintiffs and 
ordered the defendants to submit a plan 
for achieving the requirements of the 
injunction. 

If not reversed or modified on appeal, 
this decision will be important. It holds 
that Section 504 requires the state and the 
local school districts to provide a free, ap- 
propriate public education to handi- 
capped students even though they de- 
dine PL 94-142 aid but accept other fed- 
eral education aid. Thus, if Reagan 
administration plans for educational block 
grants materialize and PL 94-142 aid in its 
present formula-grant form is eliminated. 
Section 504 will continue to preserve 
handicapped children's rights in essen- 
tially their prcjicnt form, since the Section 
504 und PL 94-142 regulations are sul>* 
stantially .similar. This statement assumes 
Sretion 504 regulations will not be 
choiiged. This is an arguable assumption 
sinu^ the Rcsigan administraticm has tar- 
getctl these regulations for extinction. 

This decision is also important for its 
holding that, under Section 504, the 
phiinltlYs are not reciuir(*cl to prove that 
the discrimination against them was 
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intentional. Instead the court considered 
only the effects of the alleged discrimin- 
ation. For this reason a violation of Sec- 
tion 504 may be easier to demonstrate 
than a violation of the Fourteenth 
Amendment, where "intent" to discrim- 
inate is required.^ If further courts ulti- 
mately decide, however, that the intent of 
conduct must he $ho%vn as well as the 
effect, Section 504' as a legal weapon of 
choice gives pkiintifis no particular ad- 
vantage. 

Another series of cases'' has involved 
the expulsion of handicapped children 
because of disciplinary or other non- 
academic-related reasons. These cases 
speak with unanimity^ The child is en- 
titled to (a) prior notice that the school 
proposes to expel him or her; (b) a due* 
process hearing in conformity* with PL 
94-142 and Section 504 regulations; (c) 
continued placement in an appropriate 
school program that is within one or more 
steps of a continuum of "least restrictive'' 
placements; (d) placement in the status 
quo program pending regulation of the 
due process hearing; (e) a determination 
of his or her special education needs and a 
decision on his or her new placement 
made by professional staffbut not the local 
school board; and (0 a comprehensive 
evaluation to determine, among other 
things, whether the child's disruptive 
behavior is caused by the handicap and 
thus what an appropriate least restrictive 
program and plaeement should he. Only 
one of the four eases was a class-actfon 
lawsuit. Constitutional claims were in- 
volved in all of the cases, but each was 
(lr(i(l(*d principally on federal statutory 
grounds (PL 94*142 and Section 304). 



Under the riilinfjs in thi^te four cuses, it 
is apiMrent that expulsion of handicuppecl 
students is strictly regulated; expulsion is 
treated as a change of placement pro- 
hibited hy federal law. The cases suggest 
that special education procedures in con- 
formity with federal law must be ob- 
served, rather than traditional expulsion 
procedures. This is a point on which sev- 
eral lower federal courts have apparently 
reached a basic consensus that is highly 
generabzable from individual cases. 

Different generalization results obtain 
when exclusion, not expulsion, from a 
school-related activity is involved, at least 
when the handicapped child's partici- 
pation presents a serious danger to tli&» 
child. In Kampmeier v. Nyquist^ two Jun- 
ior high school students, each of whom 
had sight in only one eye, unsuccessfully 
challenged their schoors refusal to let 
them i)articiputu in contact sports because 
of a high risk of injury. The court found 
that the stmlcMits had prrsiMitcd little evi* 
dence, wlicther medjcal, statistical, or 
othcrwiso, to ovcTwnie the schmirs ra- 
tionale*. " 

Contrary to Kampmeier v. Nyquist, in 
Poole u. South iHiUnJlvM Hoard of lUhim- 
tUm^ the court upheld the right of a stu- 
dent Inmi with one kichiey to participate 
in an iuterscholastic wrestling program. 



mffvrtml utmifralizalhm rvsultn obtain 
when exchuhm^ not vxpuhUnu from n 
^rhoohrrhitvil avtivity in hkvoh'rd. at tvast 
when the hantHcapped iihiUVn 
participation p$*eHvnls a avrioun dannvr to 
the vhihL 
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Noting that the purix)se of Section 504 is 
to permit handicapped individuals to live 
life as fully as they are able, the court 
found that the school had a duty to alert 
the student and his parents to the dangers 
involved and to require them to deal with 
the matter rationally. This duty was satis- 
fied once it became clear that the family 
knew of the dangers and rationally 
reached a decision based on the opinions 
of physicians and sports experts. Because 
of the procedural posture of the case— de- 
cision on defendant's motion for summan* 
judgment before trial— the court did not 
find that the student had proven a viola- 
tion of Section 504« Its precedential value 
thus is limited by this fact. The different 
results reached in Kampmeier neverthe- 
less clearly demonstrate thf difficult}* of 
generalizing from a particular decision as 
well as the difficulty of predicting out- 
comes of particular cases. When factual 
diflerences exist, diflferent results will ob- 
tain. 

Three recent residential placement 
cuses (none are class-action suits and all 
wvrv (K*nd(*d on PL 94*142 grounds) re- 
quired federal trial courts to deal with 
uniquely individual pmblems of handi- 
capped .students. All reached the .same 
verdict: School systems haw the respon- 
sibility under federal and state statutes for 
paying for residential pnigranis for niuiti* 
ply handicapped cliildriMi. Jn<ltcial ro* 
liance on inslitutiniis calls into quostuni 
the rule and nu*aninu of the princ iph' of 
linisl restrictive placeuu*nt.'^ It would lie 
incorrect to generali/e fnuu these rnlinu^ 
that a similar result wouUI obtain if the 
<*liild wrrr. for i*xanq)le. less severely in- 
voUvil in* alilf to he appropriately wr\cd 
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by a nonresidential school program. Hap- 
pily, though, the rulings do provide guid- 
ance and consistency within the bound- 
aries of their similar fact situations. 

The 12-month school cases also Illus- 
trate the thesif that the second- wave cases 
are valuable as precedents— and general- 
ize for the guidance of educators and their 
counsel— only insofar as the dispositive 
facts are concerned. In Armttrong v, 
Ktine,^^ a class-action suit, counsel for 
sieverely and profoundly retarded and se- 
verely emotionally disturbed children 
successfully argued that the refusal of 
state and local agencie/i to provide educa- 
tion beyond the 180 days of the typical 
school year violated the children's rights 
to an apptopriate education under PL 
94-142. Breaks in educational pmgruin- 
ming, resulting from the 180-day rule, 
caused them to have severe learning dilB- 
cultics, regression, and loss of skills. The 
state argued that any regression was 
merely coincidental and that the lost skills 
resulted from the nonfunctional nature of 
the skills being taught, from teacher 
incompetence, and from parental failure 
CO ha\'e the children practk^ the skills. 
The trial court rejected these arguments 
hut made it clear that it could not find that 
all children in these categories inevitably 
regressed. 

The court was convinced that Congress 
recognixcd that uttahiing sclf-.su(11ciuncy 
is a goal of an appropriate education and 
that Congress had sought to secure it by 
enacting PL 94-142. Applying the self- 
sufficiency standard, the court held that 
reliance on tlio 180-day rule had violated 
the pinlntiffs' rights to an apprnpriato 
education. 



On appeal, however, the Court of Ap- 
peals declined to interpret the act as pro- 
viding a particular educational goal, such 
as self-sufRciency, for an appropriate 
education. Instead it said.that the act al- 
lows the states in the first instance to set 
individual educational goals and reason- 
able means to attain those goals. The 
180-day rule, however, was illegally 
inflexible and incompatible with the act*s 
emphasis on individual programming: 
reasonable educatbnantandiu'ds set by 
the states must allow for individual con- 
sidera^'^tn of each handicapped child. The 
appel <e decision makes it clear that the 
states .<ave the initial power to define 
educatk)nal goals and the elements of an 
appropriate education. Although the state 
judgment that was set out in the 180-day 
inflexible rule was not upheld, the deci- 
sion suggests that courts will pay in- 
creased deference to state-level judg- 
ments, at least initially and within limits. 

In Rowley v. Board of Ed. of Hendrick 
Hudson Cent. S.D.,^* the issue was 
whether a refusal to provide a deaf grade 
school student with sign language inter- 
preter services deprived her of an appro- 
priate education. To resolve the issue, the 
court adopted the following standard for 
deciding what constitutes an appropris^te 
education under PL 94-142: that each 
handicapped child be given an oppor- 
tunity to achieve his or her full potential 
commensurate with the opportunity pro- 
vided to other children. Under this .test 
the handicappc<l child's potential must be 
measured and compared to h(*r per- 
formance, and the resulting diiTerential 
compared to the HifTorenti.iI experienced 
by nonhandicapped children. 
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To meet the standard, the defendants 
rehed on measurements of the student's 
academic performance and descriptions of 
her hohavior (results of two achievement 
tests and one IQ test and school records 
showing that the student was performing 
alMwe the median of her class). Although 
this evidence showed that the student was 
a bright, well-adjusted child who had en- 
Joyed good rapport with all of her teachers 
and was able to r<3spond to their instruc- 
tion, it proved little more than an 
adequate education, a standard the court 
had rejected. In addition, the school prin- 
cipal testified that only the student's 
acadlemic failure would convince the 
school district that the student needed 
interpreter services; The court character- 
ized this as an erroneous understanding of 
the law: The defendants had failed to 
coinpiire the stutlont's performance to the 
performance of nonhandicapped students 
of siiiilliir intdlcctiial caliber and compar- 
able energy and initiative. Indued, the 
court found it likely that much of the stu- 
dcnt'.s energy an^l eagerness had gone into 
<<>iiiIM'nsiiliiiK for lit^r biiiidicap; if this 
need for compen.sation had been elim- 
iiiatj'd (by provision of intorprcttsr ser- 
vices), her energy could have been dir- 
vi U-il toward greater excellence in class- 
n)oui perliiriuanee. 

Tin- plaiuliirs evidence- shuv,!.;! tlmt 
nIii- was ( apable ul" disei iiiniiulliig niiicli 
h 'ss than allol wliat was said in class. From 
this the court inli-ired tliut s\ut was uiider- 
Nl.iiuliii-4iinu-li ^•^s lli.ni ii!l<»riu-r iiislruc- 
tioM. .Since nuderstanding was iui|)ossible 
witlioul thir ability to discriuiiiuite 
Np«'» tli. lliesludcnrscleHciency in nii(l«T- 
standing supiMirted the coucIumou that 



her educational shortfall was greater than 
that of her peers. The court pointed out 
that although no child understands all of 
what is taught in a class, the failures of 
other children are not the result of handi- 
caps but instead residt from lack of inter- 
est, energy, or intellectual potential. By 
contrast, the plaintiffs lack of understand- 
ing was inherenrin her handicap; this is 
precisely the type of deficiency that was 
addressed in PL 94-142 in requiring that 
every handicapped child be given an 
appropriate education, including (in this 
case) interpreter services. 

Although Rowley was aiBrmed on ap- 
peal, the Court of Appeals emphasized 
the unique nature of the evidence in the 
case, the narrow scope of its holding, and 
that its decision was not intended as 
anthority beyond the case itself Whether 
other federal courts might follow the 
lower court's standard for an appropriate 
cduaition remains (o be seen. 

Even after Rowk'tj and Armstrong, it is 
extremely difficult to predict what 
"appropriate education" will be inter- 
preted to moan. Cenerali/atlon from 
these decLsions,- taken together, seems 
precarious; they both Yeucli favorable re- 
sults for the students, but beyond that 
they do not, in the aggregate, generalize 
easily except in iheir cuipliasis of the re- 
qiilrenient of in«livltlnall/ed education 
prograiuuiiiig. The l8()-tlay rule lell he- 
cause of its Inconsistency \<itb that re- 
r|ulienient, and interprt^ter ser> ices were 
urijulu tl (consisti iil Willi ||u' ctjiiiv.iieiuv ' 
rule of the 504 regulations) because tliey 
were necessary for a certain individual to 
be given (Mincational opportunities c«)iu- 
parablc to those given nonhandicapped 
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children. These results obtained, how- 
ever, only when the evidence wns suffi- 
cient to show that, the requirement of 
individuah'zed education was not being 
met by the schools. 

It is indisputable that courts will con- 
tinue to decide cases involving the claims 
of Individual students as well as cFasses of 
students. How much will their decisions 
generalize? What guidance wilt they give 
educators? What prccedentlul effecte will 
they have on other courts? 

If cases are predicated on constitutional 
grounds alone or primarily, their results 
tend to generalize widely. This is so be- 
cause cases of this nature involve multiple 
allegations of constitutional violations; 
widespread relief is sought; and the sparse 
and IV'xible l^ugyage of th^j Constitution is 
applied in suchLa wt^ that it gives other 
plaiKtifTs and courts precedents to follow 
in future cases. Mrffe, LeBanks, and Larry 
P. illustrate this point. 

Cases that are class-action based also 
tend to generalize well. This is so because 
by definition a class action involves multi- 
ple plaintilTs, similarly aggrieved, relying 
on common legal grounds and enjoying 
the benefits of initially unilbriii judicial 
relief. PARC, Milh, and Urry P. pnwc 
this much. Whether classification suits set 
precrdcnts is another matter (ami aiiotlu-r 
type of generalization). 

The trend of the cases— the secoiul- 
wave lawsuUs-— is neill)erc(>iiseieiiti(>nally 
ori(>n(c(l nor class-action \y.\srt\. hnwwfv. 
Instead, relying on Secti«m .504 or PL 94- 
142, or both, and in some instantrs, on 
constitutional and state-law grounds as 
well. pliiliililTs arc s«M<king sin c ilic ,i(ul 
unijiiic relief: spccilic to thciu uloiu; ;uul 



ut.ique because of their individual educa* 
tional needs. As indicated previously, the 
results 01 those one-shot cases will not 
generalize so widely as those of the first- 
wave cases, at least at the butset. There 
are several reasr»ns why this will be so. 
The cases are highly Individualized in the 
nature of the cralms and reliersought. The 
courts will try to decide cases on statutory 
grounds {applying Section 504 and PL 
94-142 or state statutes) before resorting 
to constitutional principles to resolve the 
issues. There appear to be fewer clearly 
unacceptable patterns and practices of 
educational discrimination, or at least 
fewer reaching the courts. Universal 
compliance does not exist, however, and 
probably never will. S, Mexico ARC also 
shows that egregious violations, of a tairiy 
recent nature, still persist. 

Nevertheless, as the situation-specific, 
non-class-action lawsuits accumulate, 
there will be greater ability to generalize: 
The "common law" of special education 
and the inductive logical processes of the 
law will be put to use in these areas of 
dispute just as they always have in other 
areas. Cases of similar importance will be 
filed in reliance on other successful law- 
suits. Factuiil similarities or analogies will 
be drawn, and the situations in the pre- 
viously cited eases will be seen to be more 
alike than different in some cases, more 
difTcrent than alike In others. This will be 
because the dispositive facts of those 
cases— the kerm-ls (roni w hkh the hold- ' 
iiigs, ortlers, and principles are Insep- 
arable— either will be indistinguishable 
or will be seen to be differences that in- 
(IcctI do make disliik lioiisuiul thus call for 
different results. 
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At this writing, while Congress debates 
the emasculating proposals of tjje'I^eagaii 
administration, it is also deaflhat special 
education law (S-llOSTthe Education 
Consolidation and Block Grant Bill), is 
njisicut but activ*. Its bedrock prin- 
ciples— zero reject, nondiscriminatory 
evaluation, appropriate individuali/.od 
education, least restrictive appropriate 
plncem(!nt, and' due pr(H!t\ss-~arc solid. 
Their yield for handicapped .students will 
be great! 

Does this mean that the law is pushing 
the limits of the educational .system too 
hard, just hard enough, or not hard 
enough? That depends on one's point of 
view, one's perspective on limits: Are 
they immutable? I think not. and I con- 
elude that the law is not pushing;; intol- 
erably at the system's limits. But this con- 
clusion is readied wilh caution. The 
plaintifT-responsive bar must always be 
careful to .select likely winners if llu-y are 
willing to litigate to the highest appellate 
Irvi'l. The Rfalpi)litik of edmaticM 'I sys- 
tems and their relatively impermeable 
and intransigent nature m;ike ilian^e !)>■ 
coercion— by court Order— dilllcnlt to 
achieve. The available lev«'l.s of Ihiaueial 
resources are, always have been, and al- 
ways will be U'ss than dt sirahle. Indivd. 
Heaganism's fdiidness for bicjck grants, 
educational vonehers. and tnjji»ii lax 
• T'-lifs si n'oiisly jr«»p;ii(|i/,.s |I„. aliciuK 
thin lederal iiuaiicial presence in special 

F(X)I N()Ti:.s 



The RealpoUtik of educational iyttem$ 
and their relatively impermeable and 
intransigent nature make change by 
coercion-'by court order-dijjlcult to 
achieve. 



education. Special education prcservice 
and in-service training is in an elastic 
state. Demands exceed capacities; 
teacher burnout exacerbates the problem; 
insufBcient deployment of special educa- 
tion personnel is a major problem; and the 
commitment of some'^ucators, Con- 
gress, and the Supreme Court itselfto the 
cause of handicipped citizens is doubtful. 

Nonetheless, in the '7 years since Sec- 
tion 504 was enacted, the 5 since its 
regulations became eflectivc, and the 6 
_si«ce Pir94-142 was made law, special 
education progress in public schools has 
been remarkable, school systems have 
dcMUiiistralcd the plasticity of their limits, 
a fragile consensus about the inherent 
rightr.cvs of .special ei!;:;. •.}{•.!» c!;i5:;i}; !'.y 
handicapped children has emerged, and 
prcservice and In-sen'icc training ha\e 
l)ccn respon.sive. All of this leads to the 
cautious etiiiehision that the law is not 
pushing too hard at the limits of the edu- 
cational s>stene. if anything, it is showing 
how vast those limits may be by requiring 
and enabling them to (>\pand. 



1. 3.M I .Siij.|.. 12." (K.U. I'.,. HJTI) ;„„| 34.) 
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decided the meriti of plalntifBt' claimi after • 
trial and granted permanent' injunctive relief. 
It enjoined the defendunti from lining, permit* 
ting the use of, or approving the use of any 
standardized intelligence tests for identi^ing 
black educable mentally retarded (EMR) chil- 
dren or placing them in EMR classes without 
prior court approval. It ordered the defendants 
to monitor the schools and eliminate dispro- 
portionate placement of black children in Cal- 
ifornia's EMR classes. Ste Larry P. v. Riks, 
495 F.Supp. 926i(N.D. Ca. 1979). Compare, 
however, the decision in farenU in Actton on 

Sttecial Education V. Hannon, F.Snpp. 

(N.D. 111. 1980). 49 U.S.L.W. 2087. in 

which the claim of racial bias in 4ntellJgencc 
'tutting was unsuccessful. Although tliu court 
found several test items to be sufBcIt'ntly sus- 
pect that their use was inappropriate; the^iRl• 
pact of missing any particular question was 
reduced since the IQ score was not the sole 
determinant for placing a child in an EMR 
class. 

5. 495 F.Supp. 391 (D.N. Mex. 1980). 

6. Under the Fourteenth Amendment, a plaintilT 
apparently has to show that the challenged 
action has a disparate adverse effect on minor- 
ities and thut the actor intended to discrim- 
inate. See Vilfage of Arlington Heighit v. 
Metropolitan Hooting Development. 429 U.S. 
252 (1977), und Wa$l^ngton u. Davin, 426 U. S. 
220 (1976). Hie outcome of a ciuc? landing 
befurv the Supreme Court, for exiimplo, may 



be important to those relying on Section^ 504 
lor their claims, because several issues Invoh*- 
ing the way Section 504 is to be interpreted an 
involved in Cameniteh v: University ofTexai, 
616 F.2d 127 (5th Cir. 1980). review granted 
by the Supreme Court 11/03/SO, 49 U.S.LW. 

7. Howard S. v. Friendtwood, 454 F.Supp. 635 
(S. D. Tea. 1076); S(iMr< o. Sappi, 443 F. Supp. 
1235 (D.Conn. 1978); Doe o. Kroger, 480 F. 
Supp. 225 (N.D. Ind. 1979): and S-i v. Tur- 
Ungton, No. 78*8020-CIV-CA-\VPB. S.D. 
Fla.. filed June 15, 1980. affd 49 U.S.LW 
2504 (Feb. 10. 1981) OCR coneun. In Re 
Austin Ind. Sch. Dist., No. 067-91572 (OCR- 
HEW, Aug. 1980). 

8. 553 F.Sd 296 (2d Cir. 1977). 

9. 490 F.Supp. 948 (D.N.J. 1980). 

10. Matthewi t>. Campbell, F.Supp. 

(D.Va. 1979): Kruelle o. BIggt, 469 

F.Supp, 169(D. Del. 1980): and Norf A v. O.C. 
Bd. of Ed.. 471 F.Supp. 13«(D.D.C. 1979). 

H. 476 F. Supp. 583 (E.D. Pa. 1979), a/jrd in 
part, and remanded. Battle v. fennaylvania. 

F.2d 1 — {3rd Cir. 1980), 49 

U.S.LW. 2105 (8/12/80). Concur. Fetser v. 
Mandan Public School Diet., No. Al-80-40 
(D.N.D.. Oct. 17, 1080). 

12^483 F.Supp. 528 (S.D.N.Y. 1980). affd.. 

F.2d (2nd Cir. 1980), 49 

U.S.LW. 2121 (8/19/80). Concur, S/irinfidale 
School District v. Grace, 494 F.Supp. 266 
(W.D. Ark. 1980). 
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" INTRODUCTION 

During the school year 1979-1980 federal district courts in California and Illinois 
rendered two significant decisions concerning challenges b\ black school chil- 
dren to the validity and cultural fairness of standardized, individually administered 
intelligence' tests, In analysis, style, reasoning, and Outcome these two 
decisions— Lflrn P. v. Riles <1979) and PASE v. Hunnon ( 1980)— are diametri- 
cally opposed. Nevertheless, both will ven likelx have a substantial impact on 
the functioning of school psychologists generally and assessment practices par- 
ticularly. This chapter attempts a comprehensive description and critique of the 
two cases and some hypotheses about their effect on the profession of school 
psychology. 



. HISTORICAL AND LEGAL CONTEXTS 



It was the Chinese, over 30OO years ago. not the Americans in this century , who 
first used large-scale psychological testing (Dubois. 19661. But. as with man> 
other technological developments, it was thc^Uniicd States that enthusiastically 
adopted the method. By now it is highly probable that every person In our 
country has been affected in some w^y b\ the administration of tests. Testing has 
become the means by which major decisions abtiui people's lives are made In 
industry , hospitals, mental health clinics, the military, and. most pertinent hero, 
the public schools. U has been estimated thu more than 250 million standardized 
tests of academic ability, perceptual and motor sMUs. emotional and siKial 
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characicrisilcs. and vocatlontJ imeiests .niuleniajc used «^^^fy^jf^f^^^^ 
(Brim Class. Neullhger. Firestone & Lemer. 1969; Holmen & Docicr, 1972). 

Tests themselves, by and large, are facially neutral. They do not inherently 
discriminate against those who talte them and. undoubtedly, scores derived from 
tests have been used to admit, advance, and employ. For most people, however, 
test results have served as eaclusionary mechanisms— to segregate, institution- 
alize. track, and deny access to desired goals. Tests are used in conjunction 
with almost ever>' major educational practice: screening, placement, program 
planning, program evaluation, and assessmem of individual progress. But 
because tests have been used also to exclude and segregate they are alleged, to 
have undermined 'the American public school ideal promoted by educational 
reformers in the last cemury , whereby the school would serve as an object lesson 
in equality and brotherhood by drawing studems from ever>' social, economic 
and cultural background into the close association of the classroom (Sorgen. 

1973, ip. II371). - . u , , 

Although criticism of testing from social, political, and psychological com- 
memators spans six decades, only in the last fifteen years have legal scholars 
begun to examine its use (e.g.. Bersoff, 1979; Kirp, 1973: McClung. 1977; 
Shea, 1977: Sorgen. 1973; Yudof. 1973). Two trends may e,xplain this rather 
currem interest. First, there has been increased judicial scrutiny of educational 
practices, and second, psychological and educational tests have been seen as 
tools of discrimination, d'enying full realization of the constitutional rights of 
racial and ethnic minorities. As a resuh. since the mid-1960s there has been 
much litigation and legislation affecting the administration, interpretation, and 
use of psychological tests. 

Judicial Scrutiny of the Public Schools 

The use of tests to identify, evaluate, and place children is a time-honored 
educational function authorized by school boards and performed by school per- 
sonnel. "A threshold issue is whether courts should involve themselves in (such) 
matters at all (Note. 1973. Ip. 1225)).'* There was a time when the behavior of 
school officials went virtually unexamined by the legal system. Courts, pleading 
lack of expert knowledge, were wary of imerfering in the discretion of adminis- 
trators to educate their studems. But although the 1954 landmark desegregation 
decision. Brown v. Bd. ofEduc. (1954) '•significamly altered this allocation of 
authority, (it did so) only where issiies of race were concerned . . . (Kirp. 1977. 
Ip. 118))." A decade ago the Supreme Coun was stiU'waming that -judicial 
"nterposition in the operation of the public school system of the Nation raises 
problems requiring care and restraint ... {Epperson v. Arkansas. 11968)) (p. 
104).- 

However, the past dozen years have seen a marked increase in judicial in- 
volvement in schools. Educators' total immunity from close examination by the 
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courts may be said to have ended with the Supreme Court's 1969 declaration 
(Tinker v. Des Moines Ind. Comm. Sch. Disi., 11969]) (p. 51 1) that "studenti In 
school as well as out of school are 'persons* under our Constitution . . . possessed 
of fundamental rights which the State must respect." Since then the Supreme 
Court has decided such issues as the reach of compulsory education laws, the 
requiremems of due process prior to the infliction of disciplinary sanctions, the 
immunity of school officials from money damage liability for violations of stu- 
dents' civil rights, the education of nonEnglish speaking childrei}. the legality of 
special admissions programs for minorities, the obligation of postsecondary in- 
stitutions to admit handicapped studems, and the validity of system-wide rem. 
edies to reduce school segregation. . 

Nevertheless, the significant victories that studems won in the mid-1970s 
appear to have ended. In the past four terms the Supreme Court has reemphasized 
the importance of judicial restraim and reiterated its support for the discretion of 
school personnel to make importam decisions that affect students' lives. Finding 
that schools were not within the ambit of the eighth amendment's ban on cmel 
and unusual punishment, the Court in 1977 refused to bar corporal punishmem or 
to require a hearing prior to its imposition. Justice Powell, speaking for a slim 
majority, noted that it was reviewing a "legislative judgment, rooted in history 
and reaffirmed in the laws of many States" and upheld the right of school 
officials to administer physical discipline "reasonably. " In Board jf Curators of 
the L'niv. ofSto. v. Horowitz (1978). the Court held that no heanng was neces- 
sar> prior "to the dismissal of a medical studem completing her fourth year of 
training, even though three years prior to that in Cost v. Lopez (»9''^) it con- 
eluded that even a one-day suspension of high school students compelled some 
son of informal give-and-take between the disciplinarian and alleged offenders 
before they could be sem home.. It distinguished the two cases in the followmg 
manner: 

The decision to dismiss (Ms. Horowitz) . . . rested on the academic judgment of 
school officials that she did not have the necessary clinical ability to peifonn 
adequatelx .... Such a judgment is by its nature more subjective and evaluative 
than the "txpical tactual questions presented in the average disciplinary deci- 
sion. .. . The determination wh<ther to dismiss a student for academic reasons 
requires an expert evaluation of cumulaiive infomiaiion and is not readil) adapKUi 
to the procedural tools of judicial or administrative decisionmaking. 

. . . We decline to further enlarge the judicial presence in the academic commu- 
nity and iherebv risk deterioration of many beneficial aspects of the facultj -student 
relationship. We recognize, as did the Massxhu.vtts Supreme Judicial Couit over 
60 years ago. that a hearing may be "useless or even harmful in finding the iruth as 
to scholarship" (pp. 89-90|. " 

Horowitz, then, may have some important implications for the use of 
p:-: hological tests. If employed for academic purposes, as almost all tests are. 
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courts miiy 1)e diffldent ibout scrutinizing their use. Horowitz emphasizes the 
need for unfettered ''expert evaluation of cumulative information (p. 90). To 
a lesser degree. Regents of the Univ. of Calif, v. Bakke (1978) (the so-called 
^reverse discrimination case) also stands for judicial restraint. Baklce permits 
unj^ncuriibered individualized decisionmaking so long as impermissible racial or 
ethnic considerations are not pan of the decision. It is just these purposes for 
which tests have been deemed useful— case-by-case appraisals of edacational 
deficits and insiruciional needs performed by designated professionals based on 
assembled data. Nevertheless, while certain tests may eventually pass legal ex- 
amination, there is little doubt that courts are no longer inhibited about closely 
analyzing their psychomatic properties, their interpretation and their application. 

The Implication of Tqsts in the Attempt to Forestall 
. Desegregation . 

The Supreme Counts ringing declarations in Brown v. Bd. ofEduc.r (1954) that 
^'segregation is a denial of. . . equal protection.** that public education **must be 
made available to all on equal terms.** and that to separate black children from 
white * 'solely because of their race generates a feeling of inferiority . . . that may 
affect their hearts and minds in a wa\ unlikely ever to be undone (pp. 493-494)'' 
began Ihe process of desegregation in the South. But. the course of remedying 
decades of de jure separation was slow and deliberate and many states attempted 
to forestall the process by implementing innovative mechanisms that would 
preclude black children from attending previously all-white schools. One of 
those mechanisms was the Pupil Placement Acts, which relied heavily on the use 
of intelligence and achievement tests to accomplish their purpose. 

The pupil placement laws prescribed criteria by which local school boards 
would make decisions about students who wanted intradistrict transfers from 
their assigned schools to ones to which they preferred to go. In reality, they 
served to screen btareifapplicants who wanted to attend the&newly desegregated 
**white" schools. Among such apparently innocuous criteni as the availability 
of .space and iranspona^on were scholastic aptitude, intellectual ability, and the 
effect of admission^pon prevailing academic standards 4^ the prospective 
school/ Whem^ia^ma's School Placement Act was held constitutional on its 
face W a thrb^iydge federal court (assening that the law '^furnishes the legal 
machlTier)' for an orDeTlr-miministraiion of the public schools in a constitutional 
manner by the aJrassion of qualified pupils upon a basis of individual merit 
without regard to race or'color and its opinion affirmed by the Supreme Court in 
Simttleswonh v. Birmingham Bit. o/Edin ., { 1958), school systems received the 
imprimatur to assess intelligence and achievement in scrutinizing transfer appli- 
cations of black students. 

The Acts were sustained as expressions of state sovereignty by which indi- 
vidual states could experiment with the difficult task of achieving gradual and 
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well-regulated Integration. The criteria weie judged to be valid and the use of 
tests was uniformly upheld. The plaintiffs never challenged the validity of the 
tests « nor did the courts ever examine them in that regard. Tests were prohibited 
only when the courts found that they were administered solely to black children 
who wanted to attend *'white**. schools and were thus employed as overt attempt.^ 
to avoid desegregation. Occasionally a court would lose patience as it was forced 
time and again to review another scheme that some inventive school board would 
create: 

(T|h€ District has. . . made its processes of appltcaiton of the statute consist in 
having applicants for transfer subjected to such devices as the California Mental 
.Maturity Test* the Iowa Silent Reading Test, the Otis Quick Scoring Test of Mental 
Ability « the California Language Test, the Bell Admustment Inventor) . and other 
such thing$~which* at least in the ekmentaiy aiea of public education, are new 
adornments upon the entrance doors to school houses and classrooms. 

Iljn what the District has done and proposes to continue doing, application of 
these devices is not going to be made to the students generally of the system but 
only to such individuals as undertake lo engage in application for a transfer—which 
in the realities of the District here . . . simply ffi.!ans. to Negro students seeking to 
enter a white school. {Dove v. Purhanu 1960, p. 280). 

But in the main courts acted gingeriy in these early cases. **(M]ost federal 
courts were careful to delve into matters of school policy only after drawing the 
parameters of their inquiry to avoid any encroachment upon the school boards' 
discretionary authority (Note, 1973, |p. 1036])/* They made it clear that their 
function was not to make educational policy, resolve conflicts in educational 
theory, or declare tests unfair or unKcepiable as a matter of law. It was only 
when ^^educational principles and theoii$s-serve(d] to justify (the preser\*ation 
of) an existing system of imposetf^scgregaiion {Dove v. Parham. 1960. Ip. 
2S8])/' that testing programs were enjoined as barriers to the vindication of the 
constitutional rights secured in Brown. Test administration that applied to 
everyone and that led to regrouping among and within schools was. in the first 
decade after Brown, free from Judicial scrutin\. In the early 1960s, when the 
courts were attempting simply to begin the process of desegregation* charges that 
tests themselves were racist* culturally biased* and discriminator) were not yet 
heard . 

There is simply not the space here to describe fully how school systems and 
experts in educational measurement attempted to use data gleaned from indi* 
vidual and group psychological tests to take advantage of the confusion that 
abounded from I9SS to 1 965 as to the reach and meaning of the Supreme Court *s 
decision in Brown. (For a full exposition of this matter see Bersoff. 1979.) It is 
sufficient to indicate that a variety of southern school s\ stems sought to prove 
that differences in learning rates, cognitive ability* behavioral traits* and capacity 
for education in general were so great between black and white children that it 
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WW impouibie for all of ihem to be educated effectively in the same room- The 
conicniion in SifU v. So^'OrtMh•Chatham Couniy Bd. ofEduc. 1963. Ip, 668| 
was that •to congregate children of such diverse traits in schools . • . would 
seriously impair the educational opportunities of both while and Negro and cause 
them grave psychological harm." 

Almost without exception, the test results that led expert witnesses (psycholo* 
gists prime among them) to conclude that black children were genetically in- 
ferior, and the tests on which those conclusions were based^ went unchallenged 
by attorneys fighting to enforce desegregation. They argued only that such evj* 
dence and the conclusions drawn therefrom were immaterial and irrelevant. 
States, now educated by decisions in the first decade after Brown, repealed or 
drasticallv altered the pupil placement acts« and school systems cautiously tested 
all children. As long as race was not the evident criterion on which decisions 
were made, judicial restraint and support for school system discretion continued. 
The inexorable conclusion from these cases was that testing to measure academic 
abitily was perfectly permissible. 

Early Litigation 

It was not until 1967 that a federal court directly confronted the change that 
ps>chological tests were inherently biased against minorities. The case Hobson 
V. Hansen (1967) was heralded as the most far-reaching decision affecting school 
classification. Some writers predicted that it would radically alter the administra- 
tion of urban education (e.g., Sorgen, 1973; Note. 1968). The case ostensibly 
concerned the constitutionality of disparities in the allocation of financial and 
educational resources in the Washington^ D.C. public school system that, it was 
claimed, favored white children. The central issue, however, was the constitu- 
rionality of placement, through standardized tests, of an overrepresentation of 
black children in lower (EMR) academic tracks and white children in upper 
(college bound) tracks. 

Despite the fact that the District of Columbia had instituted ability grouping in 
a genuine attempt to remedy severe academic deficiencies of black children, the 
court ultimately condemned the system because it found significant racial dppro? 
poitionality among the groups. Although the stated criteria for entrance inti^jainy 
one of the tracks included teacher and counselor evaluation of imaturit> . stability, 
physical condition, and grades, the court concluded that **the proper operation of 
the track system prac^tically demands reliance on test scores {Hobson w Hansen. 
1967, [p. 475]).** Thus, it was disproportional placement in programs that were 
found to have a negative impact on black children* determined primarily by 
reliance on standardized tests that triggered the court's intensive inquiry into the 
nature and limiutions of standardized tests. 

The court decided that classification on the basis of ability could be defended 
only if such judgments were based on measures that assessed children's capacity 
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to letrh, i.e., their innate endowinenl. not their pieient skill levels. The court 
concluifed that the wsessmeni devices upon which the classifications depended 
did not accurately reflect students' learning ability. The inevitable result was thai 
ability grouping and the group tests relied upon to make tracking decisions were 
ruled unconstitutional. The words the court used to condemn the school systen's 
practices were to have a profound effect on Ihe use of psychological tests durmg 
the next decade: - ' 

The evidence shows thai the method by which track sislgnments are made depends 
esseniially on siandaidlwd aptitude tests which, ilihough given on a sy«em-w;^* 
basis, are completely inappcopriaie for use with a !arge segmem of the iludeni 
body . Because iheie tests we standardized primarily on and are lelevani to i white 
middle class group of students, they produce inaccurate and misleading test scores 
when given to lower class and Negro studentt. . . . ITJhese students are in lealiiy 
being classified . .. lonj. factors which haw nothing to do with innate ability 
(Hobion v. Hansen. 1967, Ip. 5I4|). 

The abolition of ability grouping and the condemnation of group testing in 
Washington. D.C. stimulated around of posl-//<»jb5ow cases throughout the coun- 
try. In many southern school systems during the early 1970$. any kind of ability 
or achievement testing for pupil assignment purposes was banned until unitary 
school systems were established. In the Southwest there was another group of 
cases with two new significant dimensions. First, the plaintiffs were Hispanlcs, 
rather than blacks. Second, the focus of the attack was not group tests, but 
individually-administered instrumems. One of the noteworthy findings. in Wp*- 
son was that reliance on group measures cpntributed to the misclassification of 
approximately 820 of 1272 studems. When clinicians reassessed the children in. 
the EMR track they found that almost two-thirds were not genuinely retarded: In 
this light. Hobson could be seen as a vindicatitmof the use of individual tests by 
schc )l psychologists. But. despite Hobson's infplicit approval of individual test- 
ing. the cases brought by Mexican-Americin plaintiffs began to attack the 
stately, revered, and venerated devices a^insi which all other tests were 
measured— the individual intelligence scalesjkuch as the Stanford-Binet and the 
Wechsler Intelligence Scale for Children tWlSC). The most importam tno of 
cases. Covarrubias v. San Diego Unified ScM Disi. (1971). Guadalupe Organi- 
zation, Inc. V. Tempe Sch. So. 3 (1971). and Diana v. State Bd. ofEduc. (1970) 
were all settled out of court by consem decree, but each had an important effect 
on school testing practices. As a result of Diana, for example. California 
changed its education code to insure that children would be tested in their most 
fluem language, that required evaluations by certified school psychologists 
would be coniingem on paremal approval, and decisions concerning placemem 
in EMR programs could be made only afkr muUifaceted evaluations including 
educational assessmem. developmental history, and adaptive behavior scales., 
as well as intelligence tests. 

BESTCCr/EiySIf 
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Hobsoih therefore, did have, as the.commeniators predicted, a considerable 
effeci on educational practices. With one blow the court's decision severely 
wounded two sacred cows — ability grouping and standardized testing. Hobson. 
when read in its entirety, represents the justified condemnation of rigid, poorly 
conceived classification practices which negatively affect the educational oppor- 
tunities of minority children. The court's major concern was not the test but the 
school system's irflexible ability grouping practices which stigmatiaed blacks 
and failed to provide them sufficient resources. In effect, students in EMR 
programs were relegated to permanent inequality. As we will see, it was those 
same concerns which led to both Larn P. and PASE. But, while tests were not 
the focus of the concern, swept within Hobson's condemnation of harmful 
classification practices were ability tests used as sole or primary decisionmaking 
devices to justify placement. 

Because of Hobson 's effect on future testing litigation, it may be worthwhile 
to scrutinize the court's condemnation of psychological testing, not questioning 
the ultimate decision and its remedies; but evaluating it from a psychometric 
perspective. Perhaps the court's most serious mistake waslts insistence that 
grouping could only be based on tests that measure innate ability. No psycholo- 
gist who has written on the subject, including Jensen (1969, 1980) believes that 
tests measure hereditary endowment solely (e.g.. Anastasi, 1976; Cancro, 1971; 
CIear>*. Humphrey, Kendrick & Wesman. 1975). 

The court also asserted that the tests used were culturally biased because they 
were standardized on white middle-class children and thus measured psychologi- 
cal and environmental factors unrelated to the true abilities of black children. The 
court was echoing the universal claim among test critics that standardized tests 
are heavily biased against poor racial and ethnic minorities because they fail to 
take into account differences in dialect, value orientation, acquired information, 
or the importance of the situation or sixial setting in which tests are adminis- 
tered, and thus they consistently underpredict the potential ability of those chil- 
dren (e.g.. Baca & Cervantes, 1978; Baratz & Baratz. 1969; Bemal. 1975; Dent, 
1976; Oakland & Matuszek. 1977; Rivers. Henderson. Jones, Ladner & 
Williams, »975; Samuda. 1976). But. if the assumption in Hobson that tests can 
and should measure innate ability is false, then the condemnation of tests as not 
reflecting the dominant culture may be misconceived. 

The consensus— although not the unanimous view— among psychologists, as 
reflected in the report of the American Psychological Association Ad Hoc Com- 
mittee on the Educational Uses of Tests with Disadvantaged Students (Cleary et 
al.. 1975) is: 



(Wjhat the tests have measured with greater or lesser vilidity and comprehen- 
siveness ... is the possession of abilities that are demonstrated to be useful in 
predkting funire learning By and large, when properly applied and inter- 
preted, they have predicted future learning for all segrtents of our society with 
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. modest but significant validity and generaliubtlity [p. 24|. (But. see Jackson, 
I97S). 

Thus, tests, it is claimedi may be useful in HMasuring how well students acquire 
the skills taught by the school system and how well ihey may do at the next level 
in the educational hierachy. The tests, rather lhan reflecting cultural inferiority, 
are indicative of the educational^noi genetic-Htefictencies of minority chitdrth 
and, more importantly, perhaps, the inadequacy of public schools in their present 
state. *The Haw is in our educational systehi* from primary school right through 
college. A tremendous amount of talent is being wasted. . . . (Tlests have been 
helpful in documenting the severity of the problem (Green, 1978, p. 669),'* In 
this respect **tests are not bigoted villains but color»blind measuring instruments 
that have demonstrated a social problem to be solved (Green. 1978, p. 669).'* If 
the tests are culturally biased, ''they are biased for a reason; the school experi- 
ence itself is culturally biased (Note, 1968. p. 161)/' 

The problem lies in defining the nature of the test. If the test is perceived as a 
measure of achievement, then a low score calls for additional effort on the pan of 
the school to remedy the problem. The bias occurs when the low score is per*' 
ceived as a measure of pure aptitude. In that case, the low score *'may be 
interpreted as an indication that there is insufficient capacity on that test taker s 
part to achieve; therefore, any additional educational effort would be wasted 
(Flaugher, 1978, p. 672)." Insofar as the District of Columbia wps failing to 
provide the educational resources to help tow-scoring children compensate for 
academic deftciencies, perhaps the proper lemedy should have been the im- 
provement of the manner in which the children were taught, and a prohibition 
against their classification as mentally letarded, not the proscription against the 
use of ability tests on the ground that they did not measure innate aptitude. But. 
as we are about to see, all of these issues were raised in dramatic form once again 
in San Francisco and Chicago where the controvers) concerning the cultural bias 
of individual intelligence tests moved to the forefront. 



LARRY P. V RILES 

If Hobson was the seminal case of the 1960s, Larry P. v. Riles (1972. 1979) 
deserves similar status for the 1970 s. The trial court's decision on the merits, 
which took eight years to reach, threatens the continued administration of indi- 
vidual intelligence tests and the existence of EMR classes as they involve minor* 
ity children. As the rationale of the decision will almost certainly guide future 
litigation concerning psychological assessment, the case warrants detailed exam- 
ination. The case has had two phases: the granting of a preliminary injunction in 
1972 (or Riles I as it will be called here), and the decision on the merits in 1979 
(Rites //). 
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Riles I: Preliminary Iniunctton 

In I97I black childfcn attending the San Francisco whooU Hied suit In federal 
district court charging discrimination In their piKenwnt in EMR classes as a 
result of having scored lower than 75 on sUte-approved intelligence tests. The 
oiLntiffs claiined they were not mentally retarded and that the tests used to place 
tC wei^ culturally biased. They alleged that the resultant classification vio- 
ated the equal protection clause of the I4th amendment (i.e.. ijo state shall 
-deny to any person within its jurisdiction the equal protection of the laws : for 
I4th amendment purposes local school systems are considered arms of the state). 
They requested that the court grant a preliminary injunction restraining the school 
system from administering IQ tests to determine EMR placement of black chil- 
dren until there was a full trial to decide the merits of their complaint. 

To support their claim of misclasslfication. the plaintiffs presented affidavits 
from several black psychologists who had retested the children. Although they 
administered the identical tests initially given the plaintiffs, the psychologists did_ 
so onlv after they made attempts to establish rapport, took pains to reduce 
distraction, and reworded items in language considered more consistent with the 
children's cultural background. Scoring procedures were changed so that the 
children were given credit for nonstandard answers that were judged to show an 
intelligent approach to solving the problem. The consequence of these efforts 
was that on retesting all of the plaintiffs scored above the 75 IQ P«>"'- 
The legal importance of the case in 1971 lay in the plaintiffs contention tha 
the testing practices in San Francisco resulted in a disproportionate and harmful 
impact on black children in violation of th- equal protecUon clause. Framed in 
thai manner, a court was faced squarely for the first time with the issue of the 
constitutionality of individual psychological testing when used for placement in 
classes for the retarded in situations adversely affecting racial minoniies. 

The undisputed facts in the case were that although blacks constituted only 
28 5 percent of students in the San Francisco school system. 66 percent of all 
studenTs in its EMR program were black. Similarly, although blacks compnsed 
9.1 perccm of the California school population, 27 percent of all school children 
in thVstate in EMR classes were black. Thus, the contention of the plamtiffs was 
that although placement in EMR classes was based on intelligence not race the 
method of classification led to a disproportionate ImpKt on black children, n 
that light they argued that the court reverse traditional procedures that would 
require plaintiffs to show that the defendants' Ktions were arbitrary and irra- 
tional. Rather, they requested the court to rule that the school system should 
shoulder the burden of proving that their classification process was reasonable. 

•me plaintiffs, at the lime, were on strong legal ground for urging this shift. 
The year before Lam P. was first heard, the Supreme Court had decided Griggs 
V Duke Power Co. (1971). There, in an action brought under the 1964 Civil 
Rights Act. black employees challenged the use of intelligence tests as a condi- 
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tion of employment or transfer to certain posHlons for Which they were otherwise 
qualified. The employers claimed that while the use of the test may have had a 
discriminatory effect in that fewer blacks were hired or promoted, they had no 
intent to discriminate. The Supreme Court, however, interpreted the Civil Rights 
Act as proscribing "not only overt discrimination but also practices that are fair 
in form, but discriminatory in operation {.Griggs v. Duke Power Co., 1971. p. 
43 1 ). V It declared that "good intent or absence of discriminatory intent does not 
ledeem . . . testing mechanisms that operate as 'built-in hksdwinds' for minority 
groups. . . |p^ 4321." Once the disgiminaioiy effert was siwwn. the Court 
placed the burden in cases brought under iNe Civil Rights .Act on defendants to 
show "that any given requicemeni ha|dl a manifest relationship to the employ* 
ment in question |p. 432]." 

Faced with the task of demonstrating a ntionat connection between the IQ 
tests and'the purpose for which they were used, i.e., plKcment in EMR classes, 
the school system in 1972 candidly agreed that the tests were racially and cultur- 
ally biased but justified their continued use on the fact that, in the absence of 
suitable alternatives, they were the best means available for the purpose of 
classifying students as letarded. The court retorted that "the absence of any 
rational means of identifying children in need of such treatment can hardly render 
acceptable an otherwise conctdedly irrational means, such as the IQ tests as it is 
pi^esently administered to black students {RUe$ I. 1972. p. 1313)." 

Other attempts to sustain the reasonableness of their practices or to explain 
racial disproportionality in EMR programs also were rejected and the court 
uhimately held that San Francisco had failed to sustain "their burden af demon- 
sirating that IQ tests are rationally related to the purpose of segregatiiVg students 
according to their ability to learn in regular classes, at least insofar as/those tests 
are applied to black studems |p. 1313)." The school system's practices were 
adjudged to violate the equal protection clause. The court enjoined any future 
placement of black children in jEMR classes on the basis of criteria that relied 
primarily on the results of intelligence tests and led to racial imbalance in such 
classes (for an empirically-based defense of the part school psycholbgisis played 
in the evaluation of these children see Meyers. Macmillan. & Yoihida, 1978). 
Carefully wording its injunction, the court condemned only the existing method 
of testing black children. Despite plaintiffs* request and comrary lb what would 
later be a strong mandate in Pub. L. 94-142 to place handicapped children in 
regular classrooms to the extent possible, the court refused to ordef reassignment 
of black children already in E.MR classes and upheld the practice/of segregating 
such students. / 

Three events followed the court's decision. An appellate tribunal in 1974. 
affirmed the lower court 's order holding that "the carefully limitcfd relief granted 
(was) justified by the 'peculiar facts' of this case {Larry P. v. Riles. 1974. p. 
965)." Then the trial court approved the plaintiff's motion to broaden the 
injunction so as to prohibit the administraiion of individual intelligence tests to 
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ill black children in the state. Finillyt Cilifomia itielf decided to go beyond even 
thil ban. In 197S, it issued a resolution stating that uniil further notice none of ihe 
IQ tests then on its approved list could be used to place any children regardless of 
' race in EMR classes in the state. 

' This activity ended the first phase of the case. The second phase, the trial on 
the substantive issues^ did not begin until October 1977 and did not end until 
mid-1978, producing over 10.000 pages of testimony. Only inOctober 1979 did 
the court finally publish its opinion in which it decided whether the preliminar}* 
injunction it granted in 1972 should become permanent. 

Intervening Events 

Three elements in Riles I assumed importance as a result of subsequent actions 
by the Supreme Coun and Congress. First, the plaintiffs claimed that the defen- 
dants had infringed constitutional rights, not that they had violated a federal or 
state statute. Second, the court ruled that injur> resulted only from an intelligence 
classification that had a discriminator) effect, not from an intent to discriminate. 
Third, the court relied heaVily on Griggs v. Duke Power Co. (1971) to support its 
decision that the defendant had the burden of persuasion concerning the rea- 
sonableness of its testing practices. £ach of these were eventually to cause 
serious problems for the plaintiffs as a result of legal activity between 1972 and 
1979. 

Of crucial im) -nee was the Supreme Counts decision in 1976 in 
Washingion v. Davis, a case which has had a significant impact on testing 
litigation brought on grounds similar to that in Larry P. Davis arose when two 
black applicants tor positions as police officers filed suit against the District of 
Columbia contending that the police department used a written personnel test that 
excluded a. disproportionately high number of black applicants. The federal court 
of appeals applied the. legal standards applicable to the 1964 Civil Rights Act 
developed in Griggs to resolve the black candidates* constitutional argument that 
the use of the test invidiously discriminated against them and hence denied blacks 
equal protection. In a decision that surprised and angered many civil rights 
advocates, ihe Supreme Court reversed the appellate court *s decision, rejecting 
the conteniion that the constit^utional standard for adjudicating claims of racial 
discrimination was identical to the siamiory standard under the Civil Rights Act: 
*'lO]ur cases have not embraced the proposition xhWa law or other official act. 
without regard to whether it refiects a racially discriminatory purpose, is uncon* 
stitutional solely because it has a racially disproportionate impact ( Washington \\ 
Davis. 1976. p. 239)/* Thus, the Court declined to apply the more rigorous 
standard of the Civil Rights Act to the Constitution. It considered the more 
probing judicial review under the Act and its lessened deference to the seemingly 
reasonable acts of administrative officials inappropriate **under the Constitution 
where special racial impact, without discriminatory purpose* is claimed (p. 
2471/* 
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Since 1976 the Supreme Coun has made it clear that disproportionate impact 
*Ms not the sole touchstone of an invidioM racial discrimination forbidden by die 
Constitution. Standing alone, it djes not trigger the rule... that racial 
classifications are to be subjected to fhe tMrictest scrutiny andare justifiable only 
by the weightiest of considerations {Washingion v. Davis. 1976, (p. 237]/' tn 
the second significant po%uRiles /. case. San Antonio Indepettdent Sch. Disi. v. 
Rodriguez (1973). the Supreme Court held that education is not a fundamental 
right, and thus not deserving the highest level of constitutional .protection. 

These two decisions severely undercM the chances of the plaintiffs in Riles 
gaining eventual victory on the merits. Given that education could no longer be 
considered a fundamental right and that, when a constitutional injury was al- 
leged, minority plaintiffs must prove intent to discriminate, it was unlikely that 
the Riles court could employ the stmc leasoning that was persuasive at the 
preliminary injunction stage. For the.coun in Riles II to find a constitutional 
violation, it would have to sift' through the testimony to uncover evidence of 
intent, not inerely discriminator)' effect. This increased the burden on the plain* 
tiffs, as proving discrimination is more difficult when intent rather than effect 
(i.e., statistical disparity) is at issue. 

In this light, it is significtnt that while the Supreme Court was restricting the 
reach of the equal protection clause. Congress enacted a series of laws that 
continue to have a considerable impact on the practice of psychological4ssess- 
ment inthe public schools. In 1975 Congress passed Pub. L. 94-142 (20 U.S.C. 
§§1401-1461). the Education for All Handicapped Children Act. exfending 
legislation protecting handicapped studeMs it had first passed in 1966 and 1974. 
Two years earlier it enacted S 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 
794) and subsequently amended in 1978. Implementing regulations for both 
those bills were drafted by the Departnaent of Health. Education, and Welfare 
(now Department of Health and Human Ser\'tces and the Department of Educa- 
tion) which took effect in 1977. 

Pub. L. 94-142 is essentially a grant-giving statute providing fitiancial sup- 
port to state and local education agencies for special education and related ser- 
vices if they meet certain detailed eligibility requirements. Earlier legislation 
(Pub. L. 93-380) had put school systems on notice that they would have to 
develop methods for insuring that any assessment devices used **for the purposes 
of classification and placement of haMlscapped children will be selected and 
administered so as not to be racially asd culturally discriminatory.'* Pub. L. 
94-142 and its implementing regulatioas reaffirmed this mandate concerning 
nondiscriminator) evaluation and fleshed out the meaning of this requirement. 
Sec. 300.532 of the regulations states: 

(a) Tests anil other evaluation materials: 

( 1 ) Are provided and administered in Ae child *s nati\ e language or other mode 
of communication — 

(2) Have been validated for the specific purpose for which they are used; and 
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(3) Are administered by trained personnel in conformance with instructions 
provided by their pniducer. • • • 

The most ambiguous of these provisions is (a) (2). The regulations, on their 
face, require test validation but not test validity. Even if one infers that both are 
necessary, there iTnolndication to what level of validity a test must conform. 
Validity coefficients that psychologists find acceptable may not pass constitu- 
tional muster. One court has ruled that **when a program talks about labeling 
someone as a particular type and such a label could remain with him for the 
remainder of his life, the margin of error must be almost nil (Merriken v. 
Cressman, 1973. p. 920).** *'Nir* implies almost nearly perfect coefficients. 
Few. if any* psychometric instruments yield reliability, much less validity, coef- 
ficients above .95. Until the decision in Riles II, as we shall see, there were few 
clearcut judicial or statutory guidelines with regard to standards of validity in 
school testing or the general concept of nondiscriminatory assessment. 

With regard to the Rehabilitation net, a multipurpose law to promote the 
education, employment, and training of handicapped persons. Congress declared 
in § 504 that: **No otherwise qualified handicapped individual in the United 
Slates . . . shalK solely by reason of his handicap, be excluded from participation 
in. be denied the benefits of, or be subjected to discrimination under any program 
or activity receiving federal financial assistance.'* This section represents 
the first federal civil rights law protecting the rights of handicapped persons 
and reflects a national commitment to end discrimination on the basis of hand- 
leap. The language of § 504 is almost identical to the 1964 Civil Rights Act and 
can be interpreted to be just as encompassing. Unlike Pub. L. 94-142, the 
requirements of § 504 are not triggered by receipt of funds under a specific 
statute but protect handicapped persons in all institutions receiving federal finan- 
cial assistance. Thus, any school system, public or private, receiving federal 
monies for any program or activity whatsoever, is bound by its mandates. 

In mid-1977, the Office for Civil Rights, DHEW, published a lengthy set of 
regulations implementing the broad right-granting language of § 504. Subpart D 
of six subparts petiains to preschool, elementary, and secondary education. In 
addition to general principles already established under Pub. L. 94-142, they 
include rules for the evaluation of children suspected of being handicapped. The 
language of those provisions (including the requirement of validated tests) are 
almost identical to that which now appear in the implementing regulations to 
Pub. L. 94-142 and will not be repeated here. 

Riles II: Decision on the Merits 

Given the outcome in Washington v. Davis (1976) and the passage of federal 
legislation protecting handicapped persons, the plaintiffs in Larry P. sought to 
amend their original complaint in an attempt to heighten their chancesof eventual 
victory. In 1977 they filed an amertdment alleging, in addition to the equal pro- 



ERIC ^laa 



3. JUDICIAL BBPORTCABDS 75 

teciion claim under the ConMinillon^lhat the dcfendints had violited the 1964 
Civil Rights Act (where. p«$umably^OIll]|' discriminMory effect, not intent, 
would have to be proven). The court granteJ^he. motion to amend. It also, later 
in that year, granted a motion permitting trtie UiSMJcpartment of Justice to ^ 
participate as amicus curiae (friend of the ccurt). The government, siding with 
the plaintiffs, asserted that the state's conAict also violated Pub:H.^-l42 
and S 504. The plaintiffs then filed a motioM asking if it could amend its com. 
plaint a second lime to also include an allcgaiion that Ihc defendants violated 
Pub. L 94-142. This motion was also grawied. 

Taking almost eighteen months from the lime the trial ended to sift through 
the myriad claims and voluminous testimony. Judge Peckham finally published 
his long, comroversial opinion on the merits. Sn October 1979. The court found m 
favor of the plaimiffs on both statutbr>- and constitutional grounds. It perma- 
nenilv enjoined the defendants "from utilizing, permitting the use of .or approv- 
ing the use of any standardized tosts. . . for the identification of black EMR 
children or their placement Into EMR classes, without fust securing pnor ap- 
proval by this court Ip. 989). '* , . <ru 

The court's primar> focus was on the namdiscriminator> provisions of 5 3W 
and Pub L. 94-142. particularly that pan off the implementing regulations requir- 
ing thai assessment insirumenis be "validated for the specific purpose for which 
thev arc used. "The court's interpretation erf these provisions, of crucial impir- 
tance in its ultimate decision and the shaping of the final remedy, broke new - 
ground, for as ihe court recognized, "theie are no cases applying validation 
criieria lo tests used for ER placement |p. <)69). ' 

The court relied on analogous cases for guidance. In Griggs, the Supreme 
Court held that w rebut a prima facie case of discrimination (i.e.. evidence of 
disparate impact) brought by employees who claim employers* use of tests 
creates a disproportionate impact on minoirities. employers must show that tne 
test has a manifest relationship to the postaion for which the test is required. If 
this is done, the burden shifts to plaintiff* who may then submit evidence that 
alternative selection procedures exist that would serve the employers purposes 
as well without producing discriminatory effects. The court in Riles II accepted 
the burden-shifting approach but found it impossible to translate Cnsgs man- 
ifest relationship test to educational sellings: 

If lesis can predict thai a person is going to *>e a poor empknec. the employer can 
legiiimaiciv deny ihai person a job. but df lesis suggest that a young child is 
probably going lo be a poor student, the whinol cannot on that basis alone deny that 
child the opportunitv to improve and develop the academic skills necessary to 
success in our society. Assignment lo EMR classes denies thai oppi^nunity through 
relegation to a markedly inferior, esscniialty dead-end track Ip. 9691. _^ 

As an alternative, the court held that defendants should bear the burden of ° 
proving that the tests used for placement had been validated for black children. 
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5^^!!. "^'^'y ""^P' P'~f »«d »eie able to predict 

school performance. 1. «lopied the more stringent requirement that the te«s £^ 
shown vahd for selecting children who would be unable to profit from Inst " ion 
m regular classes with remedial instruction. The tests would have To ac ^rat U 
.dent.fy .hose children who belonged in what the coun characteJi/ei a! is^ la" d^ 
dead-end^ st.gmatu.ng EMR programs. This kind of validation, the court found.' 

tests! have been validated for each minority group with which they are used 
This mmimal burden has not been met for diagnosing the kind of mental re^ 
tardation justifying the EMR placemen, jp. 9711." The few studieHh^ had 
been brought to the court's attention were not considered relevant. The court 

^hHH,? .1 "'""'^ ««"^»' »Q scores of black 

children with classroom grades, although the latter were admi«edly subjective 
The one relevant study cited (Goldman and Hartig. 1976) yielded corrSons 
between ,q scores and grades for white children of. 25 ani Lly mToTS 

W ScTaT"m!r^^^^ T that the 

Wise had I itle or no validity for predicting the scholastic performance of black 
or brown c ildren Jp. 972). ' Thus, the court concluded that "the I.Q tests ar 
difterentially valid for black and white children. . . . Diffcremial validitrmean 

«ptaw/ IpTll" ""^ ^» 

The couiT cominued its analysis and found that alternative mechanisms for 
determining placement in E.MR classes did exist. Between 1975 and th rTL u 

t Ms^;!'.;: Vm "^^^ ^ "^'^-^'^^ - us o7 q 

tests to place all children, regardless of race, in EMR programs. The stale's own 
employees, called as adverse witnesses by the plaintiffs.'testifie?that?dequ« 
assessments had been made during that period without IQ tests, and that there 
was no evidence lo suggest ,ha. misplacements had occurred as a resul fac 
. e court found that more time and care had been taken during this period in 
placing children in EMR classes: ^ 

School psychologists, leachers. and others involved in the process are now making 
decisions based on a wide number of factors, and the eMdence suggests thai h! 

Evrar^n.'" ''"^T'^'^. '"^ '^'^^ ""der the I.Q.-cen,e'.d standa^^ 
Valuations can and are taking place through. i,„er olio, more thoix>ugh as- 
sessments of the child's personal history and development, adaptive behaTbr both 
ns.de and,,uts.de of ,he s.-hooI environment, and classroom^rforma.^^/^^^ 
academic achiexement Ip. 973). ana 

h..nl?i"H^!'T' '1!'.'°"" '° IQ «ests themselves had not 

pt 197 cn wafs. ;r^ ^''"^ '"^ '"e 

hi V u ' P'""*"' Continued use of tests would still be needed- m 

i^rif';« ^ °^ but for -the develop- 

ment of curricula that respond to specific educational needs (p 974] ' 
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Judge Peckham was not content to retf his decision solely on statutor>' 
grounds. Testing for EMR placement had been pielimiharily enjoined in Riles I 
on the basis of equal protection claims, and the coun felt bound to determine 
whether the plaintiffs continued to wairant relief under the Constitution '*where 
this litigation commenced tp. 975]/' But, ahe plaintiffs* task under the four- 
teenth amendment, given Davis, was not as. simple as it was under federal law. 
'The difHcult question of intent {had! mowed to center stage fp. 97S|.** The 
court felt the problem had been made mote burdensome because of what it 
perceived to be the failure of the federal judiiciary to delineate a precise formula 
for determining intentional discrimination. It felt uncomfortable relying solely on 
a decision that would measure intent by establishing that the state *s conduct had 
the natural and foreseeable consequences of producing, a discriminatory effect. 
Several lower federal courts had used that approach in post-Dari5 cases but the 
Ninth Circuit (in which the i7i7fi court wras located) had not yet explicitly 
adopted i\, and the Supreme Court, a few months prior to Riles II . had warned 
that while 'Inevitability or foreseeability ^ consequences (permits} a strong 
inference that the adverse effects were desiacd [it was but] ... a working tooK 
not a\vnonym for proof (Personnel Admim'r of Mass. \\ Feeney. 1979, p. 
279).- 

The court, therefore, felt compelled to go beyond equating disproportionate 
impact with discriminatory intent, although that impact might have been the 
natural and foreseeable result of the state's conduct. The plaintiffs had to prove 
more. Yet the coun, in Riles II, made clear diat it would not so narrowly define 
discriminatory purpose *'to mean an intent «o harm black children [p. 979]." It 
would suffice if plaintiffs showed an intest to segregate those children into 
classes for the educably retarded. In the ead, the court was satisfied that the 
plainiiffs had met this burden. 

The court's conclusion was grounded in a detailed and lengthy analysis of 
California's education system generally, apid its programs for retarded children 
specifically. It asserted that the state had been unable to meet the educational 
needs of disadvantaged children for most of its histor}*, and viewed placement of 
blacks in EMR classes as but one aspect at this' failure. But it was the EMR 
program which received the brunt of the coairt*s condemnation. Throughout the 
opinion. Judge Peckham labeled the pfognm '*dead-end/* ''isolating." "in* 
ferior." and "stigmatizing. " Relying on either the testimony of state employees 
or printed material of the state department of education, the court concluded that 
EMR classes were "designed to separate <Mit children who are incapable of 
learning in regular classes [p. 941]" |empliasis in the original] and were not 
tneant to provide remedial instruction so that children could learn the skills 
v^cessary for eventual return to regular instiiiction. Given these characteristics, 
the court considered "the decision to place dbitdren in these classes ... a crucial 
pne. Children wrongly placed in these classes are unlikely to escape as the> 
inevitably lag farther and farther behind the children in regular classes (p. 942|. * * 
Coupled with this pejorative view of the EMR program was the undeniable 
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substantial overreprts^ntatlof) of black childnn in those classes, a fact essentially 
unchanged from tUtes /• 

The next step in the court's analysis was a review of the process by which a 
disproportionate number of blacic children were placed in EMR classes. It found 
that although California had acknowledged in 1969 that minorities were overrep- 
resented in EMR classes, it chose for the first time in that year to mandate the use 
of specific standardized individual intelligence tests for EMR placement. The list 
had been developed by a state department of education official who was not an 
expe;« in IQ testing, and was formulated primarily by surveying which tests had 
been most frequently used by California's school psychologists and by relying on 
the recommendations of test publishers. The court concluded that this '*quick and 
unsystematic*' process failed to consider '^critical issues stemming from l.Q. 
testing/* (p. 946] and its reaction was harsh: ^UB]y relying on the most com* 
monly used tests, they {the defendants] opted to perpetuate any discriminatory 
effects of those tests. Ip. 947].** 

Before it would scrutinize whether the tests were indeed discriminatory t the 
court felt bound to determine as it had in Riles /, whether IQ tests were the 
primar)' determinant in EMR placement. Once again, it ^concluded that they 
were. Of further importance, despite Ca^foniia*s statutor>' scheme that required 
the consideration of other pertinent ani specified data, the state *s own in\ estiga- 
tion of the placement process revealed that about one-third of EMR pupils* 
records contained no estimates of adaptive behavior, and that over one-quarter 
were missing a history of physical and social development. In contrast. *the l.Q. 
score was cleariy the most scrupulously kept record, and it appears to have been 
the most important one Ip. 950]." Thus, the court hypothesized, •^if the l.Q. 
tests are discriminatory, they inevitably must bias the entire process (p. 9S0].** 
These initial analyses finally brought the court to the central issue: the nature 
of the intelligence tests themselves. Expert witnesses for both plaintiffs and 
defendants had agreed on two crucial facts. First, that it was impossible to **truly 
define, much less measure, intelligence;*' and that instead. *i.Q. tests, like other 
ability tests, essentially measure achievement. . . ip. 38].** a significant depar* 
ture from the assumption in Hobson and RUts I that the tests measure innate 
. ; ^ ability. Second, black children did significantly less well on intelligence tests 
than did their white counterparts. Only two percent of white students in Califor- 
nia achieved IQ scores below 70 while 15 percent of black students did. The 
court's introductory question was why the tests had not been modified to remove 
this disparity in the same way that differences between males and females had 
been excised from early versions of the Stanford-Binet Intelligence Scale. While 
the court agreed that equalizing scores of minorities and whites might be dif- 
ficult, it criticized testing experts for being ''willing to tolerate or even encourage 
tests that portray minorities, especially blacks, as intellectually inferior (p. 
9SS]/* The court then proceeded to discover if there were any acceptable expla- 
nations for the significantly disparate scores of blacks and whites on IQ tests. 
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It confronted the most controversi*! expUnatioa fint— thrt the dlffferencei 
between the races were genetic in orifin but rejected any notion of inherent 
inferiority in black children. The defendantt themselves eschewed reliince on 
this ground, although it leist one psychological expeit witness for the state did 
not rule out such an explanation. The court reasoned that the. genetic theory 
overlooked the possibility of bias in the tests, and noted that believing intelli* 
gence is inherited did not lead inexorably lo the conclusion that blacks were 
intellectually inferior. 

The court gave somewhat more serious consideraiion to a socioeconomic 
theory upon which the defendants relied. The sute claimed that differences in 
scores resulted from the rearing of poor children, both black and white, in 
inadequate homes and neighborhoods. But, while the court could accept the 
theory that poverty resulted in mental retardation, it refused to conclude that 
membership in the lower socioeconomic classes produced substantially more 
mentally retarded children. Why. the coun asked, would inadequate financial 
resources produce only disproiwrtionately more mildly retarded children found 
in EMR classes and not those with severe intellectual deficits? 

The court then examined the hypcrthesis that cultural bias in the tests was the 
most cogent explanation for the disparities. The court noted that versions of the 
Stanford-Binet and Wechsler scales prior to the 1970s had been developed using 
only white children in the process of deriving norms against which all children 
would be measured. That these tests had been resiandardized in the eariy 1970s 
to include a representative proportion of black children did not satisfy the court 
that they were valid for culturally different groups. "Mixing the populations 
without more does not eliminate any preexisting bias Ip. 957)." The process 
failed to yield data that could be used to compare black and white children's 
performance on particular items. 

In addition to standardization problems, the court identified two other indices 
of cultural bias. First, to the extent that black children were more likely to be 
exposed to nonstandard English, they would be handicapped in the verbal com- 
ponent of intelligence tests. Second, it averred that certain items were inherently 
unfair to black children from cuhurally differem environments when viewed 
from the perspective of the scoring criteria offered in the examiners* manual. The 
court concluded that "to the extent that a 'black culture* exists and translates the 
phenomenon of intelligence into skills and knowledge untested by the stan- 
dardized intelligence tests, those tests cannot nwasure the capabilities of black 
children Ip. 960}.** The court charged that the tests were never designed to 
eliminate bias against black children and blamed test developers and tisers for 
assuming "in effect that black children vkere less intelligent* than whites (pp. 
. 956-957).** 

In sum. the court had consinicied an analytic web from which the defendants 
could not extricate themselves. By defming purposeful discrimination to mean Ij 
the intent to regregaie minority chiMren into special, isolated classes, the court 
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" . viiidlctlloh of the piiinilfri' claims. It judged Califor- 

nia s EMR program to be a substandard, stigmatizing means of education, a 
virtual pnsoD from whicli blacic children could not easily escape. It concluded 
that the state Icnew for a decade prior to 1979 that EMR classes were populated 
by a disproportionate number of minority children placed primarily on the basis 
ofintelligence tests mandated by the state. The process by which these tests were 
chosen were haphazard, unthinlcing and suspect, making 'Ihe inference of dis- 
cnmmatory mient. . . inescapable .{p. 981). '* 

The decision by ihe State Department of Education in 1969 to compel the use of 
standardize I.Q. tests . . . reveals the impermissible intent to dlscrimltiatemr— 
lUi had profound dlKnminaioo effects. It doomed large numbers of black 
children to EMR status, racially imbaianced classes, an inferior and "deadend" 
education, and the stifma that inevitably comes fiom the use of the label "re- 
tarded . That impact was not foreseeable but foreseen and appiopriate Inferences 
mu« be drawn, (p. 980]. 

The tests themselves were seen by both plaintiffs' and defendants' expert 
witnesses to be culturally biased since none of them had been specifically vali- 
dated for black children: ^ ^ 

Defendants- complete failure to ascenain or attempt to ascenain the validity of the 
tests for minority children cannot be ignored. Rather defendants' actions r^sultine 
m the adoption of the I.Q. tests can only be explained as Ihe product of the 
impermissible and scientifically dubious assumption that black children as a group 
are inherently less capable of academic achievement than while children Ip. 981- 
9o2]* 

Perhaps mosi damaging to the defendants' position was the counts harsh 
perception of the state's conduct. It condemned the complacency and negligence 
of the state department of education in the face of explicit legislative concern 
about biased testing ind disproportionate enrollment of minorities in EMR 
classes. The court charged that the state board of education had not investigated 
these problems, had not inquired into significant variances in the racial and 
ethnic composition of classes for the retarded, and failed to monitor implementa* 
lion of protections imposed by the legislature to insure that placement decisions 
would be made on bases other than IQ tests. The court concluded that the state's 
conduct -must be seen as a desire to perpetuate the segregation of minorities in 
inferior, dead end. and stigmatizing classes for the retarded (p. 983|.'' 

Thus the plaintiffs were held to have met their burden of proving discrimina- 
lory intent. The defendants could prevail only if explanations for their conduct 
passed muster under the most exacting of the equal protection tests. However, 
the court held, **defendams can establish no compelling state interest in the use 
of the I.Q. tests nor in the maintenance of EMR classes with overwhelming 
disproportions of black enrill^eA |p. 985J. '• 
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After finding for plainiifiTs under both federal law and the Constitution (is 
well as the California Constitution), all that wa« left for the court was to forge 
proper remedies. In doing so it recognized the genuine changes initiated by 
California during the course of litigation atid the complexity and risk of judicial 
interference in the administration of education. It also ^id not want its condemna- 
tion ofintelligence tests to be leen as the final judgment on the scientific validity 
of such devices. But these concerns did not dissuade the court from holding the 
state responsible for its failure to properly assess and educate black children, and 
from fashioning remedies to hall both lest abuse and disproportiqnate enrollment 
of blacks in EMR classes. 

The court permanently enjoined the slate from using any standardized Intelli- 
gence tests to identify black children for EMR placement without first securing 
approval from the court. The state board of education would have to petition the 
court after determining that the tests they sought to use were not racially or 
culturally discriminatory, that they would be administered in a nondiscriminatory 
manner, and that they had been validated for the purpose of placing Mack 
children in EMR classes. The petition would have to be supported by statistical 
evidence submitted under oath, and ceitiftcation that public hearings had been 
held concerning the proposed tests. 

With regard to disproportionate placement, the state was ordered to monitor 
and eliminate overrepresentation by obtaining annual data documenting enroll* 
ment in EMR classes by race and ethnicity, and by requiring each school district 
to prepare and adopt plans to conect significant imbalances. To remedy the harm 
to those children misidentified, the defendants were to reevaluate all black chil- 
dren then labeled as educably retarded without resort to any standardized intelli- 
gence tests that had not been approved by the court. FinrJy, schools would have 
to draft individual education plans designed to return all incorrectly identified 
chiMren to regular classrooms. 

The decision, over the objection of the Caiitomia state board of education. ha< 
been appealed by Defendant Riles to the Ninth Circuit Court of Appeals. An of 
this writing, the appellate tribunal has not yet heard the case. 



RASE V. HANNON 

Almost nine months to the day after Judge Peckham issued his opinion in Riles 
It, Judge Grady of the federal court in the Northern District of Illinois ren^red 
his decision in PASE (Parents in Action on Special Education) v. Hamon 
(1980). While the facts, issues, claims, and witnesses were very similar to Larry 
P.. the analysis and outcome could not have been more different. Rather than 
ruling that the tests in question were culturally biased* as did Judge Peckham. 
Judge Grady held **that the WISC. WISC-R and Stanford-Binet tests, when used 
in conjunction with the statutorily mandated (*other criteria*) for determining an 
appropriate educational program for a child* (under Pub. L. 94-421 ... do not 
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complying with that statatbry Mahdaie ii^ASE vi HanHm I^^O, p. 

The case was brought on behalf of ati blicit cliitdren who were or would in the 
future be placed in Chicago's EMR claosei. Like the ptaihtiffs in Larry P.t they 
claimed that blacks were overrepresehted in those programs* However, 
Chicago's schools are predominantly minority so the dramatic disproponiohality 
evident in San Francisco cotild not be so poihlediy displayjsd in Chicago. About 
62 percent of Chicago's publicischool system is black. But. 82 percent of the 
children in EMR classes are black. looked at another way. however, the over- 
presentation was more visible. Of all the white chiMren in the school system, 1 .3 
percent are labeled as cducably retarded; of all the black children, 3.7 percent are 
so labeled. As in San Francisco, the EMR cunridulum is oriented toward so- 
cialization, language skills, and vocational training. Any academic education is 
limited to helping the child become economically independent. Children who 
graduate from EMR classes are not qualified for college (entrance, nor do they 
receive a regular diploma. The court catted inappropriate placement in EMR 
classes "an educational tragedy (p. 834)** and accepted as fact that even for 
children properly placed. EMR students **suffer from feelings of inferiority (p. 
834)/* Thus, ii could be concluded that, as in Riles //, Judge Grady perceived 
EMR classes as dead*end, stigmatizing, isolating placements. 

Using a strategy similar to that in Urry P\. the two named plaintiffs in PASE 
showed that although they were placed in EMR classes for several years,, they 
were not genuinely retarded. Recent reevaluations indicated they were children 
of normal intelligence whose teaming was hampered by remediable disabilities. 
The plaintiffs claimed that the misassessment was caused by racial bias in the 
dividually-administered IQ tests. The use of those tests, they claimedi violated 
equal protection clause of the Constitution, as well as the same federal statues 
at iW in Larn P. (e.g.. Title VI of the 1964 Civil Rights Act, Pub. L. 94-142. 
§ S04vof the Rehabilitation Act of 1973). The Department of Justice was permit- 
ted to ehter the case as an amicus oh the side of the plaintiffs. While the case had 
been perming for about a half-dozen years, unlike Larry P.. the trial itself lasted 
only three weeks. Many, though not all, of the witnesses that appeared in Riles II 
also lestifiedtor the plaintiffs in PASE and offered similar testimony concerning 
the history of IQ misuse and cuUural bias. The defendants conceded that the tests 
could be slightly biased but assened that this did not deprive the tests of their 
utility; nor did the 4ise of the tests resuU in mtsclassirtcation. The school system 
reminded the court that the ultimate diagnosis of retardation was based on a 
combination of factors and that the IQ score was only one of them. They weife 
concerned that the absence of this relatively objective measure would force the 
school to make decisions on predominantly subjective criteria. 

While Judge Peckham carefully listened to and frequently cited the opinions 
of the expect witnesses who testified in San Francisco, Judge Grady was signifi- 
cantly less influenced by those same witnesses in Chicago: 




None of the witiiesMS in this case has SO ji^ 
expenise that I wouM feet secuK ir 

opinkm. In some instances, I am utlsiped Aat the opinions exjmii^ m more the 
lesuh of doctrinaire commitment to a p!tcbii(Mived kkl than they are the reiiult of 
scientiric inquiry. 1 need something more ihan the conclustons of the witnesses in 
order to arrive u my own conclusion. {PASE v, Hannqn, 1990^ p. 836). 

Judge Grady claimed to have considered the expert testitnony, but stated that 
he was not bound by it. What he feif it inaperative to do was to esamine the tests 
themselves, item by item, so he ccHitd for himself whether the claim of 
cultural bias could be sustoihed/ He coictuded that he could nc\ see how an 
informed decision concerning the t)uesti6i €6iiid be leached in any other way . He 
had no reservations abotit his competency f o make those detertninaf ions. Thus, In 
a startling and extraordiiiar)' minuijsver* lii^ ^very 
question on the WISCV WIS^^ and to give every 

Kceptable response (ihcluding.bdth t^ pnef-point ariswers where per- 

tinent) for the purpose of determining wliieb items, in the court *s estirnation« 
were culturally biased against black chiiaRn, This process took nearly 35 of the 
court *s S2«page opinion. <^ 

The end result of this analysis was the counts conclusion that only eight items 
on the Wise or WISC-R and one item on the Binet were ^'biased or so subject to 
suspicion of bias ihat they should not be used (p. 875]. He rejected the asser* 
tions of Robert Williams, the black psychologist who had devised the BITCH test 
(Black Intelligence Test orCulturfi Homogeniety) that ^any other items were 
unfair to blacks: 

It wouM be possible to devise countless esoteric tests which would be fsiled by 
persons unfamiliar with paiticuiar subject matter. Every ethnic group ... has its 
own vocabulary, its ^ vn universe of infonatatfon, which is not generally shaied by 
others. The fact 'mmx it would be possible to prepare an unfair test does not prove 
that the Wer/^iler or Stanford-Binet tests ate unfair. 

Dr. Vf iiliams' criticism of many test items a|q)ear unrelated to the question of 
racial bias. In fact* of the relatively few iiems he did discuss, most of them were 
criticized as inappropriate tests of any diild's intelligence, not simply a black 
chiM's intelligence (pp. 874*873]. 

Which then, were the items the court condemned? The following comprises 
the complete list: 

Wise imoR 

1 . What is the color of rubies? 

2. What does C.O.D. mean? 

3. Why is it letter to pay bills b\ check than by cash? 

4. What wouM you do If you were sent to buy a loaf of bread and the grocer ^ 
said that he did not have any nnore? . ^ 4^ 
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5. What does the stohiach do? 

6. y/hy is it generally better to five money to an organized charity than to a 
street beggar? 

What are you supposed to do if you Tind someone's wallet or pocket book in 
a store? 

8. What is the thing to do if a boy (girl) much smaller than yourself staiis to 
fight with you? • • 
/ ■ ^ ' 

[ Only the last four questions appear on the now more universally used 
WISC-R. In the Stanford-Binct test, the only item judged to be biased is the 
one that appears at the four and one-half year old level in which the child is asked 
to determine which one of two girls is prettier. 

Nothwiihstanding these infinn ilems, the court concluded that the tests did QOt 
inexorably lead to misclassincation and enoneous placement in EMR programs. 
The court's rationale for this ruling was fourfold: 

I. Missing any of these items does not disqualify the child from continuing 
with the subtest on which they appear as the child may continue with the subtest 
until there is an accumulation of consecutive misses. 

3« Many of the items appear at the upper levels of the tests which young 
children, prime candidates for EMR placement, would not reach anyway. 

3. IQ score is not the sole psychometric determinant of EMR placement; 
clinical judgment plays an important role in such decision^. 

4. The IQ score and the psychologist's interpretation of the full evaluation are 
only two components of several which form the basis for EMR referral. 

If the tests were not culturally biased* then, what was the explanation for the 
signincant mean differences between white and black children's IQ scores? Like 
the parties in Larry P., both the plaintiffs and defendants in PASE rejected a 
genetic theory: *There is no dispute . . . about the equality of innate intellectual 
capacity. Defendants assert no less strongly than plaintiffs that there are no 
genetic diffcreiiccs in mental capacity Ip. I02J." Unlike the court in both RUts / 
& II. where Judge Peckham had rejected a socioeconomic explanation. Judge 
Grady found that argument persuasive. Accepting the argumeiits of the school 
system *s witnesses that the acquisition of intellectual skills is greatly affected by 
a child's early intellectual stimulation the court reasoned: 

Defendants' explanation of the I.Q. difference, that it is caused by socio-economic 
factors ... is consistent with other ciscumstances not accounted for by plaintiff's 
theory of cultural bits. It is uncontradicted that nmt of the children in the EMH 
classes do in fact come from the poverty pockets of the city. This tends to suggest 
that what is involved is not simply race but something associated with poverty. It is 
also significant that many black chiUren who take the test score at levels high 
enough to preclude EMR placement. Plaimtffs have not explained why the alleged 
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cultural bias of the tests did not result in EMH level scores for these chiMren. 
Plaintiffs* theory of cultural bias simply ignores the fact that black children perform 
differently from eKh other on the tests. It abo fails to explain the fact that some 
black children perform better than most whites (p. 87gJ. 

With that, the court concluded that the plaimtffs had failed to prove their 
contention that the intelligence tests were^ ctihurally iinfair to black childreii, 
Even if they were, the court believed that still would not make 'the assessment 
process biased. Judge Grady read Pub. L. 94-142*s prohibition agairisi single 
measures and its requirement of nondiscriminatory assessment as meaning that 
the entire psychoeducational evaluation, vi^lten viiswed as a whole* had to be 
nonbiased. A single procedure, by itself, oould be discriininatdry without con- 
demning the entire system ts invalid for placing mifiority ehildren in EMR 
programs. The court reasoned that rnultiple procedures assured that results from 
the intelligence test would be interpreted ifi the. light of other evaluation devices 
and information sources. 

The court in PASE, therefore., viewed «he placement process as a protective 
device against misclassiftcation, in contrast to t)te court in Riles II, which con* 
centrated on an analysis of the tests. Judge Feckham found California's system of 
assessment sound in iheor>\ but condemned it in practice, finding that testing 
continued to loom as the most important determinant of EMR placement. Jud^ 
Grady scrutinized the process in Chicago aad conclude j that referral, screening, 
multidisctplinary evaluation* and the staff conference helped insure that mis- 
classification did not occur. In f^t. he fovnd that for all subranges within the 
EMR classification scheme, fewer children, were uhimately labeled as retarded 
than would have been the case based on their IQ score alone. Although the court 
conceded^ that some children are misplaced, it rejected the hypothesis that er- 
roneous placements were due to racial bias in the intelligence tests. Thus. Judge 
Grady went beyond the plaintiffs* chalteaige to IQ tests and viewed the tests 
within the entire evaluation and declsion-making^piocess. However, for lesearch 
that casts serious doubt on this analysis and contends that IQ is the critical causal 
variable in the placement, see BerL Bridfws. &^S^ <j^i>- Nevertheless, as 
result in his final words* he found in favor of tile s^o^j^stenr: 

Inielligeni administration by the I.Q. tesis qualified ps>cholojists. followed1»y 
the evaluation procedures defendants use. should rarely result in thwjnisii'ssessment 
of a child of normal intelligence as one who is mentally.retSrded. There is no 
evidence in this record thai such misassessmems asjdo occur are the result of racial 
bias in text items or in any other aspect of th*^sjessmcni process currently in use In 
the Chicago public school system [p^ 883} . 

But what of Judge Peckham 's decision in Rues // ? PASE was decided almost 
a year after, the federal coun in California, scrutinizing the same tests Judge 
Crady found culturally fair, to be rKialK discriminatory and in violation of the 
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Consiituiion at well at levcral federal laws. Many of the same witnesses ap» 
peafed at bpth trials, judge Grady *s lefeience to Larry occupied a bit less than 
one page of .his S2-page opinion, and he virtually rejected its persuasiveness out 
of hand. Whil'evhe called it "lengthy and scholarly** he concluded that Judge 
Peckham's analysis never attacked what Judge Grady considered the threshold 
question—whether the tests were in fact biased. Judge P^ckham» Judge Grady 
decided, had assumed that racial bias existed in the tests and then went on to 
analyze what legal consequences flowed from that finding. Judge Grady believed 
.that one could not arrive at ^ proper decision concerning the plaintiffs* claims in 
either case without examinin^lhe issue of (est bias in detail. As for the California 
court's ultimate decision, J^udge Grady merely said, *'the wimesses and the 
. argumenis whicl^^rsuaded Judge Peckham have hot persuaded me. Ip. 882].'* 
The plaintiff school children have appealed Judge Grady *$ decision and at this 
wriiihg there has been no dccisipn by the appellate tribunal.* 



CRITIQUE OF LARRY P. AND PASE 

While both Riles II and PASE affect the continued administration of 
psychological testing, the placement of children in special education programs, 
and the practice of school psychology, these two decisions, at bottom, are not 
testing cases, EMR cases, or psychology cases.. They are racial discrimination 
cases flowing inexorably from Brown v. Bd. ofEduc. (19S4),^nce again litigat- 
ing the claim of minority children to an integrated and equal education. Riles II 
and PASE merely retlect the most recent challenges to school practices that are 
perceived as attempts to continue, in a more sophisticated manner, the racial (and 
ethnic) separation more blatantly used in the early 19S0s and 1960s (see also 
Debra P. v. TMrlington, 1979, challenging minimal competency tests for high 
school diplomas). 

Nevenheless *H^re.is no doubt that in their disparate ways. Riles II and PASE 
will have a significant effect on professional practice in the schools. Before 
discussing their very real differences, however, one should note two important 
similarities. First, both counts had harsh perceptions concerning the present 
status of classes for the educably mentally retarded. Jt may not have been the 
original intent of the plaintiffs in these cases to criticize or condemn EMR 
programs, but that may be one of the more enduring results of these decisions. In 
fact, it may be true that in terms of effect on a p/ofession. Riles II and PASE will 
have a greater impact on special education than psychology. In at least a dozen 
places. Judge Peckham called EMR clai^ses dead-end, isolating, stigmatizing. 



*Afier this chapter weni lo press the plaintiffs filed i motion to dismiss their appeiJ in which they 
also request that Judf e Grady's decision be vacated and declared moot. This Ktion was taken in light 
of the de<:ision by the Board of Education of the City of Chtcafo. aspart of their desegref alion plan, to 
volttniarily diKominue the use of standard ited intcllif enee tests for use in speciil education placement. 
No decistofi is c]tpecte<.on this motion umil late in 19112. 
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inferior, substandard, and educational anaKionisms. Judge Grady concluded 
that inappropriate plKement in an EMR class was an educational tragedy and 
that such placement was likely to be ^totally haimful.** These are charges that 
transcend discrimination against minorities. Regardless of racial, eihnic, or gen* 
der identification, if the conclusions the couns drew are accurate, no child 
belongs in a program with such potentially powerful adverse consequences. That 
is more obviously true if the child is not gesviiiely retarded (but MacMillan 
& Myers, 1980). 

Second^ both judges agreed that placemrnt decisions in EMR programs can- 
not be based primarily on the use of inieUigence tesis. Where the two couns 
differed was in their perception of how impoitani testing loomed in the placement 
process in Chicago and California. Judge Gndy did not find that the intelligence 
test was relied upon unduly. He rejected the contention that the IQ^ score had in 
**hypnottc effect*' on panicipants on the mvltidisciplinary team. He agreed with 
the Khool system that IQ scores were only one factor in the assessment pf EMR 
placement. Perhaps most gratifying to school psychologists was his perception 
that; .while EMR placement could not occW* without the'psychologisr*s recom- 
mendation, qualified psychologists were well trained not to mechanically advo- 
cate for a label of mental retardation on the basis of an IQ score that fell below 
the statutor)' cutoff point. The low score would be judged, he believed, in the 
context of the child 'sj^tal performance that took into account the child *s cultural 
background and data^ gjeaned from other kinds of assessment procedures. Judge 
Grady saw the entire process of referral, screening and multidisciplinary evalua- 
tion, and conferences as protecting children, including minorities, from 'mis- 
classification. > 

Judge Peckham. on the otheKhand. in Riles II. while agreeing that school 
psychologists, among o:h«r«. had piirformed careful and thoughtful assessments, 
concluded that the decisionmaking process was contaniinated by an I.Q.- 
centered standard and that as the intellig^ce tests were invall^^ihe ultimate 
decision was itself likely to be invalid. Jndge Peckham 's decision in Riles lt 
thus, does have meaning and impact, not only for school psychology but for all 
clinicians who rely on intelligence tests for decisionmaking. Broadly interpreted. 
Riles II casts doubt on the continued utility of traditional psychometric evalua- 
lions using psychology's current storehoutse of standardized ability tests. The 
court required the state to meet several vaUdity criteria before it would approve 
continued administration of intelligence tests: 

1 . Tests would have to yield the **same. pattern of scores when administered 
10 different groups of people |p. 41]." 

2. Tests would have to yield approximately equal means for all subgroups 
included in the standardization sample. 

3. Tests would have to be correlated with relevant concurrent or predictive 
measures. The coutt rejected validity stucfies correlating IQ scores with college 
grades or with other achievement tests As all the experts agreed Ibat^ intelligence 
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tests were merely ichievement tests by another name, the court in Riles // held 
.that studies comparing IQ scores with scores on labeled achievement tests spuri* 
ously inflated validity coefficient because of "autocortelalion." The court would 
be satisfied only with research relating IQ scores of black children with 
classroom grades. 

^• 

Given the court's deriniiion of validity, it is unlikely that any of the currently 
used intelligence Ic .is meet its criteria. In fact, it is unlikely ihat any psychologi- 
cal lest, most particularly the commonly used personality and projective instru- 
ments, would be acceptable to the court. 

It is worth reemphaUzing (hat despite differences in perceptions, both courts 
generally condemned fjrimar)- reliance on intelligence test results and inappro- 
priate placement in academically-restricied. stigmatizing, educational programs. 
But the impact of even 'Judge Peckham's ultimate condemnation of the imelli- 
gence tests should not be too broadly interpretaied. In its narrowest terms. Riles 
II affects relatively few children. The court held only that the state was perma- 
nently enjoined from using, permitting the use of. or approving the use of any 
standardized intelligence lest for the idemificalion of black E.VIR children or their 
placement imo EMR classes. Under that precise holding, intelligence tests, even 
in California, can still be administered to all white children for any program and 
for all black children for any program other than those for the educably mentally 
retarded. In reality, the decision only affects a very small percentage of the 
population of schoolchildren in California. In 1977 there were about 4.5 million 
children enrolled in that state: less than 5000 were black children in E.MR 
classes. (I am grateful to Prof. Dan Reschly for pointing out the implications of 
these statistics: see also Reschly, 1980.) 

Of course, the most important disagreement between Riles II and PASE was 
their analyses of the allegation of cultural bias in the Wechsler Scales and the 
Stanford-Binet. Judge Peckham found the tests to be deficient on this ground; 
Judge Grady did not. The permanent injunction against the administration of 
individual intelligence tests to place black children in EMR classes in Riles II 
was based almost entirely on the court s conclusion that the tests were culturally 
biased. Ti.. persuasiveness of the court's opinion, therefore, depends almost 
entirely on the correctness of this fmding. Regardless of whether one applauds or 
decries the result, there are unfortunate infirmities in the court's analvsis. In like 
manner. Judge Grady s eveiuual holding that the black plaintiffs \t\ PASE had 
failed to prove that the tests were discriminator) was based on his estimation of 
the absence of bias. The method by which he reached that judgmem was cmbar- 
rassingly devoid of intellectual integrity. 

Riles II defined an unbiased test as one that \ields "the same pattern of scores 
when administered to different groups of people (p. 41).'* Such a definition is 
psychometrically unsound. Tests are fair when they predict with equal accuracy, 
not with equal results, for all groups. The court's definition '•eliminates ^ prion" 



3. JUDICIAL REPORT CARDS 89 



my possibility of real group differences on various psychological trails. . • . 
(Schmidt & Hunter, 1974, p. I)/* The coun rejected the possibility of genuine 
differences between blacic and white childim on the basis of genetic inferiority 
and social class. Though the court rested its decision on the finding that the 
tests were culturally biased, it provided litile hard data to aupport such a con- 
clusion, and was tentative in discussing it. In fact, in its almost 70*page printed 
opinion, the^empirical support for its conclusions consumed only one of these 
pages. Moreover, the court's determination that the tests coptain questions 
biased against poor black children is not uniformly accepted, and there are some 
data to suggest that whatever discrimination there is in tests, lower scores in 
blacks are not the result of content bias. 

By definition, achievement and intelligence'tests will always fail to meet the 
demand for assessment devices devoid of environmental influence. Given what 
they purport to measure, they inevitably nflect the^social setting of the test 
taker: 'HAIIj behavior is . . . affected by the cultural milieu in which the indi- 
vidual is reared and since psychological tests are but samples of behavior, cul* 
tural influences will and should be reflected in test performance. It is therefore 
futile to try to devise a test that \%frt€ from cultural influences (Anastast, 1976, 
p. 345). ' 

Efforts to produce culture -free tests or to reduce content bias have met with 
little success. "Nonverbal or performance tests are now generally recognized as 
falling short of the goal of freedom from cuhural influences, and attempts to 
develop culture fair verbal tests ... are recognized as failures (Reschly, 1979, p. 
231)." More specifically, Anastasi (1976) states: "On the WlSC, for instance, 
black children usually find the Performance Tests as difficuh or more difficuh 
than the Verbal tests: this pattern is also characteristic of children from low 
socioeconomic levels (p. 348]." Kirp (1973) concludes: "(Ijt.is sobering but 
instructive to recognize that minority children do poorly even on so-called 
culture-free tests. . . [p. 7S8].'' 

There has been relatively little research on content bias itself, paniculariy with 
regard to individual intelligence tests. What has been found with regard to 
standardized tests general!) (Flaugher. 1978). or individual intelligence tests 
specifically <Reschly^ 1980. Sandoval. 1979). do not suppon .?udge Peckham's 
conclusions. For example, contrary to popular thought, such widely criticized 
questions on the WISC-R comprehension subtest as* ' *What is f/he thing to Jo if a 
boy (girl) much smaller than yourself starts to fight with you .^ '* (a question that 
even Judge Grady found biased) may acttully be easier for black children than 
the) are for white (Reschly. 1979). Eliminating 13 items perceived to be biased 
from a widely used 82 item elementar) reading test "did not improve the perfor* 
mance of schools with high minorit) populations relative to their performance on 
the original 'biased version* (Flaugher. I978« p. 675). " Deleting what appear to 
be idiosyncratic items from group ability tests results only in "making the lests 
considerablv more difficult forever)one« since many of the items [exhibiting! the 
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widest ditxrepaiwy between graups laiej modenNe to low in overall difTiculiy (p. 
67S].** (See «lio Green. 197«: but see Oakland and Matuszek. 1977.) Most 
pertinently, Sandoval (1979) found no evidence of items bias on the WISC-R: 
"The notion that there may be a number of items with radically diffeteni difficul. 
ties for children from different ethnic groups has not been supported |p. 925J. ** 
Moreover, the inierjudge agreement concerning cultural bias on the VVISC-R 
appears very low (see Reschly citing Sandoval. 1980). 

Although Judge Peckham can be faulted for his analysis of cultural discrimi- 
nation in iiitelligence tests and for implying that the issue is more settled than it 
is, any criticism of his analysis does not imply that his conclusion is incorrect or 
that there is support for such alternative hypotheses as genetic—rejected by all 
parties in both Riles II and P^Sf— or socioeconomic explanations. In any event, 
the court in Riles II was correct in criticizing test publishers for not adequately 
standardizing and validating their instruments on discrete minority populations. 
The court could only rest its holding on the data presented to it by the parties. The 
state's defense was made difficult by the lack of relevant studies on differential 
validity, the absence of systematic research concerning content bias, and 
California's concession that cultural differences affected IQ scores. 

If Judge Peckham s analysis of the issue of cultural bias was scanty and 
faulty, Judge Grady's can best be described as naive. At worst it was unintelli- 
gent, and completely devoid of empirical content. At bottom, what it represented 
was a single person's subjective and personal judgment cloaked in the apparent 
authority of judicial robes. If submhted as a study to one of psychology 's more 
respected refereed journals, rather than masquerading as a legal opinion, it would 
have been summarily rejected as an experiment whose sample size and lack of 
objectivity stamped it as unworthy of publication. The court's opinion in PASE 
amply supports Reschly's (1980) conclusion, thai with regard to item bias on the 
individually-administered intelligence tests, "subjective judgments appear to be 
unreliable and invalid in terms of empirical analysis. ... The only data confirm- 
ing test bias that exists now is judgmental and speculative (p. I27J." 

What makes Judge Grady's opinion interesting, if not precedent setting, is the 
fact that the decision contains the questions and conect answers to every question 
on the wise. WISC-R. and the Stanford-Binet. McClelland (1973) suggested 
several years ago that tests should be given away. Whether inadvertently or 
purposely. Judge Grady has done just that. Those who wish lo destroy the 
usefulness of these tests need only inform parents and antiiest advocates of the 
exisrence of the decision and its citation to the proper volume in the series of 
legal reports that publishes verbatim all federal district court opinions. Although 
Judge Grady eventually upheld the tests as valid, his decision, to a far greater 
extent than Judge Peckham 's decision in Riles II. may have the effect of in- 
validating the tests as they are presently used. The Psychological Corporation, 
publisher of the Wechsler Scales (and the System of Multi Pluralistic Assessment 
ISOMPAJ which uses these scales), unsuccessfully tiied to convince Judge 
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Grady lo seal that pan of his decision containing the questions and answers to the 
scales (Lennon, 1980) so thai their content would not be published and thus made 
public. It has since issued a siaiement (UdelL 1980) attempting to protect its 
copyright in the tests and that threatens legal action if it is not protected: 'The 
Psychological Corporation considers unauthorized reproduction of its copyrighted 
material from any source, including a couit*s opinion, to be an invasion of its 
rights, including its copyright, and the right to maintain the necesury security of 
its tests** (Udell, 1980). As of this writing, there has not been specific legal 
action against those who have i.nformed general audiences of its existence. But 
one potential outcome of the decision is that the security of these tests may have, 
indeed, been seriously compromised, if not destroyed. 

These two decisions and their diametrically opposed outcomes once again 
reveal that the issue of cultural bias is complex and controversial and that opin* 
ions concerning its existence are contradictory. Several models of test bias, 
particularly with regard to its effect on prediction and selection, have been 
offenrd (see Peterson and Novick (1976)) none of which seem to have gained 
favor over others. As Ysseldyke (1978) recently commented: '"Several inves- 
tigators have reviewed the models of test fairness and have concluded that there 
is little agreement among the several models, It is readily apparent that major 
measurement experts have been essentially unable to agree on a definition of a 
fair teist, let alone identify a lest that is fair for members of different groups. 
There is liitle agreement on the concept of nondiscriminatory assessment |p. 
150].'- 

Dermitions of test bias may not only be "widely disparate,** stemming ''from 
entirely differeni universes of discourse (Schmidt & Hunter, 1974, p. I)** but 
ethical posiiions regarding test bias may be 'Irreconcilable (Hunter & Schmidt, 
1976, p. 1069). ** Finally, and perhaps most importantly, reliance on psychomet- 
ric models of test bias without consideration of the social and ethical conse- 
quences of test use ignores the concerns of signiricant segments of society. While 
the American Psychological Association Ad Hoc Committee Report on the Edu- 
cational Uses of Tests with Disadvantaged Students (Clearly, et al., 1975) de- 
fended the technical adequacy of tests for prediction and selection, it failed to 
consider what minority groups charge was the egregious misuse of tests having a 
negative impact on the lives of minorities iBemal, 1975; Jackson, 1975). As 
Reschly points out 1 1978): **to defend tests on the basis of evidence of common 
regression systems or to attempt to separate the issues of technical adequacy from 
the social consequences is insufncieni |p. 235). ** In that light, recent attempts to 
examine the ethical, legal, and social implications of various models of test bias 
are valuable additions to the literature (e.g. Hunter Sl Schmidt, 1976: Messick, 
1980; Novick & Ellis, 1977). In essence, even the selection of a model to 
measure and ameliorate test bias is uhtmate'.y a value judgment. If, as some 
critics charge (e.g., Bersoff. 1973. 1971; McClelland, 1973: Peterson, 1968: 
Tharp & Wetzel, 1969; Salvia & Ysseldyke, 1978) tests do not accurately refiect 
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the genuine functioning of students, regardless of race, class, gender, or ethnic* 
ityt they may be relatively useless for the purpose for which they^are expressly 
designed in school system$~the development of individualized and effective 
educational currtcula^ 

Judicial resolution of all these issues may have to await ultimate review of 
both these cases by the Supreme Court several years from now. But thai Court is 
supreme only because it is last, not because it is best. One can only wonder how 
thai body will decide the controversy concerning test bias in the mid-1980s. 

CONCLUSION 

Fifteen years ago two prescient scholars stated: *it requires no Cassandra to 
predict lawsuits by parents» and a spate of restrictive legislation, if those who 
administer . . . tests in schoo)s~«ven for the most legitimate of scientiflc 
purposes— do not show a sensitive appreciation for both individual and group 
claims to a private personality (Reubhausen & Brim. 1965 (p. 1 194]). ** Their only 
error was in failing to divine all the causes for the litigation and legislation they 
so accurately predicted. Although concern for privacy stimulated some suits, it 
was the perversion of psychological tests as instruments of segregation and 
discrimination that led to the case and statutor) law that this chapter has sur- 
veyed. The ineluctable conclusion is that psychological testing— now banned, 
condemned, and regulated— would have survived with its reputation relatively 
unscathed had it not been used both intentionally and inadvertently to perpetuate 
racial separation, stereotyping, and stigmatization. 

An often repeated rejoinder to criticisms of psychological testing has been that 
it is not the instruments but the users who have brought about the current state of 
affairs. Although such a defense serves to deflect attention from genuine flaws in 
the tests themselves, there is tpjth to it. It is the use of tests that courts enjoin, but 
it is the testers and their emfioyers who are sued. It was the failure of psycholo* 
gists to question their role, to scrutinize the psychometric soundness of their 
instruments, and to test the validity of their interpretations, that resulted in 
misclassification and miseducation and the injuries that flowed therefrom to 
signiflcant numbers of children of all racial and cultural backgrounds. The con- 
sequence has been the imposition of a number of well-meaning but unrealistic 
and often impossible restrictions of the use of psychological tests. 

There are at least three beneflts, however, from the increased involvement of 
courts and legislatures in psychologists' testing practices. First, it has made the 
profession, as well as society in general, more sensitive to racial and cultural 
differences and to how apparently innocent and benign practices may perpetuate 
discrimination. Second, it has alerted psychologists and other mental health 
professionals to the fact that they will be held responsible for their conduct. 
Because of the accountability mechanisms now inherent in the procedural protec* 
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lions afforded handicapped children and their parents, psychologists who work in 
school settings find that they cannot view themselves only as passive recipients 
of orders from their supervisors. To protect the rights of their clients, to 
safeguard their own integrity, and. in the long run, to serve the asserted ends of 
their employers to educate students effectively, they must examine their prac- 
tices, their interpretations, and their uhimate recommendations. Finally, the 
attack on psychological testing has Kcelcrated the search for alternative tneans of 
assessment so that what is said about children is a more valid, truer depiction of 
how they perceive themselves and how they function in all spheres of life. In this 
light, the intense and searching examination that psychological testing has re- 
ceived from the legal system should be viewed as both salutary and welcome. 
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